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FROM THE EDITOR’S VIEWPOINT 


JHEN THE SUPREME COURT of 

the United States dismissed the appeal 
from the judgment rendered by the New 
York Court of Appeals in the case of The 
Connecticut Mutual Life Insurance Company 
et al. v. Moore, 13 CCH Life Cases 47, on 
last March 29th, it was the one inauspicious 
note struck in a day otherwise eventful for 
life insurers. The statute under construc 
tion in the case, Article VII of the New 
York Abandoned Property Law, had pro 
vided for escheat to the state of the proceeds 
of certain types of insurance policies issued 
on the lives of residents of the state by for 
eign insurers and unclaimed for a period of 
time (seven years) justifying a presump 
tion of abandonment. Mr. Justice Reed, in 
delivering the opinion of the majority of the 
Court, denied the contention that the Stat 
of New York lacked the constitutional powe1 
to take over such unclaimed monies, which 
power he contended was comparable to the 
right of a state to take over unclaimed bank 
deposits. The Court stated that it was not 
passing upon a situation where insured per- 
sons, after delivery of the policy, ceased to 
be residents of New York or where the 
beneficiary was not a resident of New York 
at the maturity of the policy. Messrs. Jus 
tices Jackson, Frankfurter and Douglas dis 
sented. 

The Appellate Division of the New York 
Supreme Court, First Department, on the 
other hand, relaxed/’a little of the tension 
disturbing life insurers when, that same day, 
it held that an insurance company, paying 
the proceeds of the policy directly to the 
beneficiary upon the death of the insured, is 
not liable to the estate for that portion of 
the federal estate tax attributable to th« 
proceeds of such policy and paid by the exec- 
utors to the federal taxing authorities. (/n 
the Matter of The Estate of Bernard Zahn.) 

The importance of these decisions was 
well recognized, and interest in the cases 
as they proceeded was widespread. It is un- 


fortunate for all that the result of the Moon 
case has now crystallized certain difficulties 
There will naturally be administrative prob- 
lems, sufficiently difficult in themselves with- 
out the necessity of having to answer the 
conflict of laws point that will certainly 
arise as a result of the decision when other 
states enact similar abandoned property) 
laws and a New York insured or beneficiary 
moves to that state, which might also be the 
state of incorporation of the particular in 
surer. Contrast this state of uncertainty for 
the future with the ultimate result in the 
Zahn case. In that case, by the construction 
of the statutes that the Court adopted, the 
way is now clear, in the absence of hinde1 
ing legislation, fur the company to fulfill its 
role of public servant in the prompt sett 
ment of insurance claims. It is now cleat 
that company claim files will not have t 
remain open interminably, but rather, the 
beneficiary will have his funds available for 


he executor 


his immediate needs. Nor is t 
without his relief as the court indicated. He 
may now proceed with his claim against the 
beneficiary. We suggest that this case in 
dicates that another step has been taker 
from the old practice of fastening a liability 
upon an insurer in cases where individual 
rights run contrary. 

It is one’s inalienable right to approve 
or disapprove the net result in these cases 
Nevertheless, one should caution himsel! 
and analyze his dissatisfaction which, here, 
will probably be directed at the Moore case 
The legislation has been enacted. The court 
in construing it has said that it is valid. If 
the legislation is undesirable and has left 
those persons responsible for the handling 
of state or company administration with a 
welter of practical difficulties, let the onus 
of the criticism fall where it belongs. There 
are ways of handling and doing away with 
undesirable laws other than by having them 
declared unconstitutional. Amend them and 
make them workable, or repeal them 
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Injuries 


A GAS COMPANY IS LIABLE ONLY FOR NEGLIGENCE 


AND IS NOT AN INSURER 


be FIRST RECORDED USE of gas 
in the United States was in Philadelphia 
in 1796 when a demonstration of its use for 
lighting was given, but it was not until 
twenty years later in Baltimore that its use 
on a commercial basis began. Following the 
successful use of gas for illumination of 
Rembrandt Peale’s Museum in Baltimore, 
the first American company to distribute gas 
commercially was organized in that city in 
1816. Four years earlier, in 1812, the Gas 
Light and Coke Company had been organ 
ized in London as the first English company 
to distribute gas. For many years, both in 
this country and in England, its use was 
limited to street lighting, and then gradually 
it began to be used for lighting public and 
other buildings. Beginning about 1860 it 
hegan to be used for cooking in this coun 
try, and during the succeeding fifteen o1 
twenty years its use for domestic cooking 
and lighting increased rapidly. With the 
advent of electricity the future of gas seemed 


anything but promising. However, except 


for illumination purposes, the use of gas 
today for cooking, heating and refrigeration, 
in addition to its industrial uses, is greater 
than ever. 

With the use of gas for lighting streets 
and public and other buildings and later for 
cooking and heating in homes, it was inevi 


' Footnotes appear on pages 281-282 
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By JERE T. TIPTON 


table that lawsuits for personal injury and 
property damage would follow. To meet the 
problems presented by the growing uses of 
this new domestic fuel, the courts simply 
applied the principles of the existing com- 
mon law, and the ease with which the 
common law took this new subject of liti- 
gation in its stride is a typical example of 
the breadth, the depth and the flexibility of 
our common law. 


Basis of Liability 

Early in the history of personal injury 
suits against gas companies, it was insisted 
that the latter should be held liable as insurers 
because of the dangerous nature of gas, just 
as persons who keep upon their premises 
animals which are ferae naturae are held to 
the rule of absolute liability. The courts 
rejected this harsh doctrine, however, reason 
ing that no one should be held responsible 
for doing what he is expressly authorized to 
do by law, unless he does the lawful act in a 
negligent manner.” 

In one of the earliest reported cases a 
suit for personal injuries was brought against 
a gas street-lighting company in Boston by 
a nine year old girl. The court unhesitat- 
ingly said that the liability of the defendant 
depended on two factors, first, the existence 
of negligence on the part of the company 
and, second, the freedom of the child from 


contributory negligence. After observing 
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that there is no such thing as an absolute 
standard of ordinary care and prudence by 
which the conduct of people can be com- 
pared and tested, the court added that care 
and diligence “must be equal to the occasion 
on which [they are] to be used, and [are] 
always to be judged of ‘according to the 
subject-matter, the force and danger of the 
material under the defendants’ charge, and 
the circurnstances of the case’.”* 

Many years later in approving this same 
view, another court said this: “It is evident 
that the ultimate justification of the inappli- 
cability of the rule of insurance against harm 
to cases of damage by gas escaping from 
mains lies in the controlling regard of the 
common law, not for doctrine, but for com- 
mon sense. Its paramount object is to work 
out substantial, not metaphysical, justice. 
Its just claim to distinction is to be found, 
not in the logical consistency of its applied 
theories, but in the practical wisdom with 
which it has adapted its rules to varying 
subject matter and conditions.” * 

With negligence established as the basis 
of liability, the courts have described the 
degree of care required in various terms 
ranging from “ordinary care” *® to the “high- 
est degree of care.” * Reduced to its essence 
the rule is that, due to the character of 
gas and its tendency to escape, a gas 
company must use a degree of care to pre- 
vent its escape proportionate to the danger 
which may reasonably be expected to occur 
if it does escape; and if the gas company 
fails to exercise such degree of care and 
injury results, it is liable." 


Installation of Mains 


Logically, as well as chronologically, the 
first duty of a gas company is to see that 


its system of mains is properly laid in the 
ground with pipes and fittings of good ma- 
terial and workmanship. Next, it must insti- 
tute and maintain a system of inspection 
that will reasonably enable it to learn of 
defects, damage and leaks to its pipes with- 
out undue delay. Also it must maintain re- 
pair crews and have them available to fix 
leaks with reasonable dispatch.’ 

The duty to lay its pipes in the ground 
means just that, and it was held negligence 
for a gas company to lay pipe on top of the 
ground.’ In another case, it was held that a 
New England gas company was negligent 
when it laid its pipes about 3% feet below 
ground. During a severe winter a heavy 
freeze occurred causing a leak of gas and 
injury to plaintiff. It was shown in evidence 
that winter freezes ordinarily penetrated to 
a depth of 4% to 5 feet and on the occa- 
sion in question penetrated to a depth of 
over 6 feet. The court stated that the com- 
pany should have anticipated damages to 
its mains from heavy freezes; its failure to 
lay its pipes so as to avoid the probability of 
damage from this source was negligence.” 

The requirement of inspection and mainte- 
nance of a repair force to correct leaks is 
circumscribed by reason. Neither omniscience, 
prescience nor the impossible is required. 
All that a gas company is required to do is 
“to afford ample facilities to all parties in- 
terested to make communications to them, 
to institute and maintain an efficient system 
of over-sight and superintendence, and to be 
prepared with a sufficient force ready to be 
put in action, and fully competent to supply 
and furnish a prompt remedy for all such 
accidents, defects, and interruptions in the 
conduct of their affairs, as from experience 
and the character and peculiarity of their 
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works there is any reasonable ground to 
‘anticipate might occur.” ™ 

An unusual flood inundated about twelve 
miles of mains of a gas company in Nash- 
ville for about two weeks. Shortly after the 
flood waters had receded Phillips, a gasoline 
filling station attendant, was overcome by 
gas while at work. The company proved 
that as soon as the waters subsided it had 
made tests to determine the presence of 
water in its mains and to determine whether 
gas was flowing through them with normal 
flowage. Everything was seemingly in good 
shape as no damage by the flood was dis- 
covered. After Phillips’ accident, however, 
the company sent its repair crew who made 
a “bar test” of its main in the vicinity of 
the filling station and found a main dam- 
aged by the flood. The “bar test” consisted 
of drilling holes through the pavement with 
an air hammer every twenty feet or so 
and driving an iron bar through the earth 
to the main. Then the presence or absence 
of gas was determined simply by smelling 
at each hole for the odor of gas. The court 
held that the gas company had complied 
with the requirements of law by making 
inspection and flowage tests and it would 
be unreasonable to require it to make “bar 
tests” of all twelve miles of its mains which 
had been inundated.” 

This rule of reasonable anticipation ex- 
tends to acts of third parties as well as to 
pipe damage from natural cayses. For ex- 
ample, the gas company in Providence, 
Rhode Island, was held liable for personal 
injuries from escaping gas due to a defect 
in its main caused by the ground settling 
from an improper packing of dirt in a trench 
by a contractor who had laid the city’s sewer 
pipes adjacent to gas mains. The court said 
that the gas company had knowledge that 
the sewers had been laid near its mains and 
the duty devolved upon it to see that its 
mains were not damaged when the sewer 
line was laid.“ In San Francisco a gas com- 
pany had knowledge that a water main had 
burst in the vicinity of one of its mains and 
was causing a large wash-out in the street. 
The gas main became undermined and 
sprang a leak. Gas seeped into plaintiff's 
house and exploded, injuring the occupants. 
The gas company was held negligent on 
the ground that although it realized the pos- 
sibility of damage to its main from the 
wash-out, it sent no one to check and see if 
damage had occurred.” 
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After being notified of a leak in its mains 
a gas company must repair the leak without 
undue delay; if it fails to do this, it is liable 
for resulting injuries. A gas company’s lia- 
bility for its mains rests on the fact that it 
initially installs them and thereafter has ex- 
clusive control of them. If the pipes and 
fittings are defective when installed it can 
only be the fault of the gas company; if 
they are not properly inspected and main- 
tained and defects occur, which could have 
been detected by reasonable inspection, and 
result in injury, the company is accountable 
to the injured person. Knowing the char- 
acteristics of gas and having exclusive con- 
trol of the distribution system the gas company 
logically is liable for harm resulting from 
its negligence in failing either to install a 
good system or to keep it in good order 
after it is installed.” 


Customer's Appliances 


The converse of the reasoning upon which 
the liability of a gas company for its own 
mains rests, is the limiting factor in fixing 
its liability in the case of pipes and appli- 
ances owned by its customers. It neither 
owns nor controls its customers’ pipes and 
appliances and, therefore, is not liable for 
defects in them or injuries resulting from 
such defects if it neither installs them nor 
has notice of the defects.” A fairly recent 
case summarizes the law as follows: If the 
company turns gas into a meter when it 
has actual knowledge or reasonable grounds 
to believe that the house fixtures are in 
any manner defective, the company is neg- 
ligent. Also, if it knows that the meter in 
which it turns gas may permit gas to pass 
into premises other than those into which it 
has been directed to turn the gas, and it 
does not use reasonable care to ascertain 
whether the fixtures in the other premises 
are in good condition, it is negligent so far 
as the occupants of the other premises are 
concerned; and it is no defense to say it had 
no right to go on the other premises to 
make an inspection.” This is not true, how- 
ever, as regards the occupants of the prem- 
ises where it was directed to turn on the 
gas and the company has neither actual 
knowledge nor reasonable grounds to be- 
lieve there are defective pipes or fixtures in 
such premises; then it is under no obligation 
to make an inspection either before or after 
it turns on the gas, and it is not liable for 
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any injuries which result if, in fact, the pipes 
and fixtures are defective.” 


A rule of liability suggestive of a manu 
facturer’s liability to the ultimate consumer 
for a defect in the manufactured article,” 
was urged against a gas company in a case 
in Boston. Plaintiff had installed a gas 
water heater purchased from someone other 
than the defendant. The installation was 
defective in that it was not vented into 
the chimney, although there was an opening 
at the top of the heater for that purpose. 
On a cold day when all doors and windows 
were closed plaintiff was asphyxiated from 
carbon monoxide. It was contended that 
the gas company should have anticipated 
that plaintiff might use gas in an improperly 
installed appliance, and, therefore, should 
have forewarned him not to do so. The 
court rejected this theory, saying that the 
company had no such duty in the absence 
of special circumstances not found in this 
case. A verdict for plaintiff was set aside 
and one for defendant entered.” Obviously 
where a gas company has notice of a defect 
in customers’ pipes or appliances and is 
called to remedy them, it is responsible for 
injuries which result either from an unrea- 
sonable delay in sending a workman to cor- 
rect the defect, or the workman’s failure to 
discover a defect that should have been dis 
covered by the exercise of ordinary care.” 

Where a gas company connects fixtures 
on a customer’s ‘premises and does it negli- 
gently and injury results, the gas company 
is liable. Likewise, when one of its work- 
men was sent out to cut off the gas and 
negligently left a pipe uncapped and injury 
resulted to a third party, the gas company 
was held liable.” 


Contributory Negligence 


As in other negligence actions, contribu 
tory negligence on the part of the person 
injured by escaping gas or 
will bar a recovery 


a gas explosion 
The negligence, how 
ever, must have contributed to cause the 
precise injury complained of,” and unless 
the evidence is undisputed and such that 
men of reasonable minds could draw no 
other conclusion than one of contributory 
negligence or freedom from contributory 
negligence, the question is for the jury.” 
The “sixty-four-dollar question” as always, is 
What facts are sufficient to constitute con 
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tributory negligence on the part of the in- 
jured person? 

The question of contributory negligence 
arises when the injured person uses a match 
or other flame to search out a leak in gas 
pipes. In some instances this has been held 
to be contributory negligence; in others, it 
is not. The distinction seems to rest on the 
amount of gas in the place where the ex 
plosion occurs, combined with knowledge of 
the presence of a large quantity of gas ot 
knowledge of circumstances that should put 
the injured on notice of the probable pres 
ence of a large amount of gas and conse 
quent danger.” A chemist, who was familiar 
with the explosive nature of gas, used a 
match in searching for a leak. An explosion 
resulted, but at the time a window was 
open in the room. The jury decided that 
the chemist was not guilty of contributory 
negligence under the circumstances.” It was 
even held to be a question for the jury where 
a fireman, of all people, struck a match in 
the basement while looking for possible, 
though not definitely known, presence of 
gas. An explosion resulted from gas which 
was pocketed in a wall of the building. There 
was no particular indication that any sub- 
stantial amount of gas was present, and the 
odor was very slight.” 


Very similar rules apply if a person uses 
a light for reasons other than to discover a 
leakage of gas and an explosion occurs. A 
man was held not guilty of contributory 
negligence when he struck a match under his 
house while searching for what he thought 
was water escaping from a pipe when in 
reality it was gas escaping.” However, 
where a large quantity of gas had escaped 
into a building and formed a highly explo- 
sive compound and a person knowing of 
this condition entered with a lighted candle, 
it was held to be contributory negligence on 
his part and barred a recovery.” 

Another situation involving contributory 
negligence is one in which a person, having 
knowledge of the presence of gas at a cer 
tain locality, remains there and is injured 
when an explosion occurs. The answer to 
the question depends on whether under the 
circumstances the victim should have antici- 
pated danger as a result of the accumulated 
gas: the danger must have been so obvious 
and imminent that a person of ordinary pru 
dence would have removed himself from thiat 
locality. 
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Ignorance of Danger 


Ignorance of the possibility of danger 
sometimes gets around what otherwise would 
be a good defense of contributory negli- 
gence. Having been raised in the country, 
Eliza Fry was neither familiar with the smell 
of gas nor acquainted with its qualities. She 
thought the slightly unpleasant odor de- 
tected around her combination store and 
residence in Louisville came from something 
dead, and other than trying to locate the 
source to get rid of it she wasn’t particu- 
larly concerned. When she did learn that 
it was gas escaping from the pipes which 
furnished illuminating gas to her store, she 
notified the company but continued living 
there. The company neglected to send 
someone to fix the leak, and the gas contin- 
ued to escape. One night in December, a 
couple of months later, Eliza closed the shop 
around eight o’clock, left a fire in the stove 
there and went to bed in the back part of 
the building where she lived. About ten 
o'clock that night gas in the store exploded, 
wakening Eliza and so frightening her that 
she ran out into the cold scantily clad, 
fainted and contracted pneumonia. Sh« 
brought suit for her illness. A verdict in 
her favor was upheld, the court stating that 
her lack of familiarity with gas made her 
contributory negligence a question for thi 
jury, and not one of law for the court.” 

\ verdict of $25,000 was sustained in a 
case in San Francisco in which the occu- 
pants did not leave their home after detect 
ing the odor of gas, and an_ explosion 
occurred injuring them. A water main had 
burst causing a wash-out in the street and 
damaging a gas main from which gas es 
caped into the house. A fireman who exam- 
ined the house found evidence of gas, informed 
the occupants of it, cautioned them not to 
strike any matches, but added that he didn’t 
think there was immediate danger from the 
gas as all the doors and windows were open. 
Shortly afterwards the gas in the house ex- 
ploded. The court affirmed a verdict for 
plaintiffs saying that the question of contribu- 
tory negligence, under the circumstances, was 
for the jury.” 

Another aspect of contributory negligence 
is present when one person seeing another 
in imminent danger attempts a rescue, and 
in the attempt suffers injuries himself. The 
general rule is that it is not contributory 
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negligence on the part of the rescuer unless 
the rescue effort is made recklessly and 
rashly, rather than impulsively. This applies 
to injuries from escaping gas.” A trench 
had been left open in the street, and a young 
boy jumped into it to recover his baseball 
which had fallen there. The boy was over- 
come by gas present in the trench. Seeing 
the lad’s predicament, a bystander entered 
the trench in an effort to rescue him and 
was overcome by gas and asphyxiated. The 
city was held liable for his death, the court 
applying the general rule just stated.” In 
such cases, however, a gas company must 
be negligent to be liable to the rescuer; 
otherwise, it would be held accountable as 
an insurer, which it is not 


Acts of Third Parties 


As stated, a gas company is liable only 
for negligence and is not an insurer. Thus, 
where a gas company employee discovers 
a leak in the inside gas piping of a newly 
constructed house and cuts off the gas in 
such a way that it cannot be turned on 
without a wrench or some like tool, and sub- 
sequently an employee of a heating con- 
tractor turns on the gas and an explosion 
occurs, the gas company is not liable. The 
court properly said the gas company was 
not required to anticipate such action by an 
outsider and that such action was the efficient 
intervening cause which proximately pro 
duced the explosion and resulting injuries.” 
If, however, a gas main is damaged by the 
act of some third party and the gas company 
when notified of it fails to take steps to 
mend the damage and injury results, the 
gas company is liable—not on the ground 
that it is responsible for acts of third per- 
sons, but because, having been notified of 
the damage to its main, it was negligent in 
not fixing it within a reasonable time after 
notice.” 

Also, if the act of the third party is con- 
current with negligence of the gas company 
the latter is not relieved of liability simply 
because the former act may have been the 
precipitating force to the injury. For ex- 
ample, when it appeared that a gas company 
permitted a gate valve and box on its main 
in a public highway to get in bad condition, 
it was not relieved of liability for injuries 
to plaintiff from an explosion occurring when 
a third party threw a lighted match into the 
box.” 
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Burden of Proof 


The burden of proof is on the plaintiff to 
prove the requisite facts of his case, and the 
general rules as to weight and sufficiency of 
evidence existing in ordinary civil cases 
apply to actions involving gas explosions 
and leakages. As a sort of check-off list it 
can be said that plaintiff must prove that 
(a) the cause of injury was gas, (b) the gas 
belonged to the defendant company, (c) the 
gas escaped through the company’s negli- 
gence, (d) the gas accumulated in the place 
where the injury occurred, and (e) defend- 
ant’s negligence was the proximate cause of 
the resulting injury. If an explosion occurs, 
it is not necessary, however, for the plaintiff 
to show how the gas became ignited.” 

Whether the doctrine of res ipsa loquitur 
applies depends upon the facts of each case. 
This doctrine is based largely on the proposi- 
tion that the thing which produced the in- 
jury was under the exclusive control of the 
defendant and the injury was such that, in 
the ordinary course of events would not 
have happened had defendant exercised or- 
dinary care.” Negligence of a gas company 
is not shown by proof of the mere fact of 
the explosion nor by the fact that gas ex- 
ploded in a building at the time when the 
gas company’s employees were working on 
the gas connections nearby.” 

The situation most likely to invoke the 
doctrine of res ipsa loquitur is where there is 
a leak in a gas main not caused by the inter- 
vening act of a third person. Obviously, gas 
mains are under the exclusive control and 
management of the company. The courts 
take the position that if the company had 
maintained an efficient system of inspection 
and maintenance, the leak would have been 
detected." The invocation of this doctrine 
does not mean that negligence has been 
proved as a matter of law. It casts the 
burden, however, upén the defendant to 
show that it was free of negligence or that 
the injury was caused by plaintiff's contri- 
butory negligence proximately producing the 
injury.* 

In order to show that due care was ex- 
ercised and proper precautions taken, it is 
permissable to show what means the gas 
company used to prevent accidents. For ex- 
ample, a notice issued by a gas company to 
its customers as to the precautions to be 
taken whenever the odor of gas is detected 
was held properly admitted in evidence.* 


Notice 


The concept of what is notice to a com- 
pany is involved in a Kentucky case that 
holds that knowledge of certain facts on the 
part of a meter reader, whose duties extend 
no further than that, is not necessarily notice 
to the company of those facts. Here the meter 
reader knew that the owner of a building, in 
altering it, had extended the company’s 
service lines and had taken out and reinstalled 
the meter. Subsequently gas escaped from 
the extended lines and an explosion occurred, 
killing the tenant of the building. Plaintiff, 
the decedent’s administrator, sought to show 
that the meter reader knew of the extension 
and consequently the company knew it and 
had the duty of inspecting the service lines 
for defects. The court upheld the trial court 
in refusing to admit such testimony, because 
it concluded that notice to the meter reader, 
under the circumstances, would not be notice 
to the company.“ 

After an explosion of natural gas, in an 
effort to create an inference of negligence 
in using inferior materials, an attempt was 
made to show that the company replaced the 
service lines of black steel pipe with gal- 
vanized pipe, but the evidence was ruled out 
by the court.” That case was distinguished 
from another in which plaintiff was _per- 
mitted to show that the company, after the 
explosion, had repaired the gas main con- 
taining the leak, the purpose being to shcevv 
control and management by the gas com- 
pany over the main in question.“ 

When a gas company changed from artifi- 
cial gas to natural gas, injuries resulted from 
an exploding cookstove. The gas company 
had failed to make any adjustments on the 
stove prior to the explosion but shortly after- 
wards did adjust it. For a period of ten 
months up until the time of the trial the 
stove gave no trouble. The court, holding 
that it was a jury question whether the ex- 
plosion was caused by the company’s failure 
to adjust the stove for use of natural in- 
stead of artificial gas before turning the new 
fuel into it, sustained a judgment for the 
plaintiff.” 

An interesting case involved an explosion 
of gas in plaintiff’s basement. She was an 
elderly widow and had an old-style gas water 
heater without a modern automatic cut-off 
that stops the flow of gas through the ap- 
pliance while the pilot light is out. During 
the night previous to the date of the ex- 
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plosion the gas supply from the plant to the 
mains had been off for several hours, but 
the supply had been restored early in the 
morning. About 9:30 a. m. one of plaintiff's 
tenants told her the water wasn’t heating. 
She took no action until about one o’clock 
when, discovering for herself that the water 
was not hot, she telephoned the gas com- 
pany, told them the water wasn’t heating 
and asked them to send someone to check 
the trouble. About three o’clock an em- 
ployee arrived, entered the cellar and found 
it full of gas. He cut off the gas control 
valve and started out, but before he emerged 
from the basement an explosion occurred. 
At the time of the trial this employee was 
in the Army and testified by written inter- 
rogatories, denying that he had done any- 
thing to cause the explosion or knew its 
cause. 

It was brought out at the trial that plain- 
tiff was the only one of defendant’s cus- 
tomers, with an appliance not equipped with an 
automatic cut-off device, and defendant’s 
plant superintendent was aware of. this. 
Despite this knowledge, he permitted the 
gas to be turned on again into the mains 
without having taken steps to see that plain- 
tiffs heater was first turned off and then 
relighted after the flow of gas to it had been 
resumed. 

The case was submitted to the jury which 
returned a verdict for plaintiff. The Appel- 
late Court held that the question of con- 
tributory negligence of plaintiff in delaying 
from 9:30 to one o’clock to call the company 
was one for the jury, and it refused to dis- 
turb the verdict. It did indicate, however, 
that it considered the company’s delay of 
two hours in sending a man to check the 
trouble was negligence, but permitting the 


large quantity of gas to accumulate in the 
basement, when the company could have 
prevented the accumulation by sending 
someone to cut off plaintiff’s heater before 
resuming the flow of gas into it, constituted 
even greater negligence.* 


Conclusion 


In summary, the liability imposed upon 
a gas company is measured by what that 
exemplar of action, the man of ordinary 
prudence, would have done had the com- 
pany been fortunate enough to have him in 
charge of its operations. If his experience 
in the gas business, plus his knowledge of 
the qualities and characteristics of gas, would 
have suggested a certain course of action in 
the situation under consideration, the gas 
company is liable if injury results from its 
lack of equivalent foresight and action. 

The company is not bound to excel the 
exemplar, however, and is not chargeable 
with injuries from gas neither caused nor 
contributed to by its negligence. 
it is not an insurer. 


In short, 


The common law principles of negligence, 
adjusted to meet the probabilities of harm 
from gas if negligently handled by the dis- 
tributing company, apply to personal injury 
actions against such companies. Like many 
of our other ordinary sources of household 
heat and power, such as electricity, gasoline, 
fuel oil and the like, gas properly handled 
becomes “this most useful servant of 
mankind.” ” Improperly handled it, like its 
counterparts, can be dangerous, and on this 
appraisal of its characteristics and qualities 
the courts have fixed the liability of com- 


panies distributing it. [The End] 
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Michigan Extended Coverage Rates Rejected 


Extended coverage rates refiled by the Inspection Bureau were rejected in 
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December by Michigan’s Commissioner Forbes, who has explained that the 
present rates, which have prevailed since 1940, would yield an excessive profit. pur 
He noted that the experience table filed showed a paid loss ratio of 19.1 per cent 
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over the 1940-1946 period, and that the “earned loss ratio” for the past five 
years had been between twenty-four and twenty-five per cent. He further 
declared that a fair expense ratio, as determined in rate control states, runs 
between forty-five and fifty per cent, and that the National Association of en 
Insurance Commissioners had fixed five per cent as a fair allowance for under- the 
writing profit, with three per cent allowed for catastrophe losses in the fire hice 
business. to 
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Mississippi Seeks To Restore Premium Tax Law 577) 
A bill was introduced in the Mississippi legislature, seeking to restore the Rier 

old premium tax law, which favored domestic insurers with a lower levy. avai 
The tax was equalized in 1946, following the S. EZ. U. A. decision, but before Cou: 
the United States Supreme Court decision was handed down holding that plain 
discriminatory taxes are constitutional, proy 
had 
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A Guest’s Duty to His Host 


By ROBERT A. TAYLOR... 


“MR. GUEST, DO YOU KNOW YOUR DUTIES BEFORE 


ACCEPTING AN INVITATION 


FOR AN AUTOMOBILE RIDE, 


EITHER FOR BUSINESS OR FOR PLEASURE?” 


Tee THOUSAND YEARS AGO Cicero 
lamented, “O tempora, O mores,” and he 
might well have added, “et O leges.” Had 
he so cried out, he would now be more 
often quoted and quite as appropriately, 
for despite the move to close the patent 
office in 1840, inventions still flow and 
times still change. Hundreds of writers 
have composed articles and books on the 
history of law, and at the risk of plagiarism 
and repetition, it must be here said that as 
civilization and customs change, so do the 
laws. From the age-old doctrines relating 
to the duties of a host to his guest have 
emerged the present-day decisions of our 
courts imposing certain duties of a guest 
to his host. 


Until very recently the general rule was 
that when one expressly or by implication 
invites others to come upon his premises, 
whether for business or for any other 
purpose, it is his duty to be reasonably 
sure that he is not inviting them into 
danger, and to that end he must exercise 
ordinary care and prudence to render the 
premises reasonably safe for the visit. 
Recently, however, decisions have held that 
the mere ownership or occupancy of prem- 
ises does not render one liable for injuries 
to persons entering upon the property. 
These cases all hold that the dangerous 
condition must be known to the owner 
and unknown to the person injured to 
permit a recovery. (Bennett v. Louisville 
and Nashville Railroad Company, 102 U. S. 
577.) In a very recent Tennessee case, styled 
Rier v. Kaplan (unreported, but copies are 
available at the office of the Clerk of the 
Court of Appeals at Jackson, Tennessee), 
plaintiff Rier had been invited upon the 
property of the defendant Kaplan. Kaplan 
had owned the property, which was a 
vacant city lot, for two years, but he had 


never been on the property and had never 
inspected it for dangerous conditions. ‘The 
guest went upon the lot, which was covered 
with tall grass. While his attention was 
distracted, he stepped in a large hole left 
by the removal of the real estate sign, an 
action performed during the defendant’s 
period of ownership. The case reverses, 
in effect, the Court’s many decisions hold- 
ing that the host was not only held re- 
sponsible for existing dangerous conditions 
known to him, but conditions of which he 
should have known by the exercise of 
reasonable care. 

The law relating to automobiles and 
motor vehicles has likewise changed very 
materially with the passing of time. The 
early cases seemed to hold in all juris- 
dictions that the operators of automobiles 
were bound to use reasonable and ordinary 
care for the safety of their guests. This 
was the general rule of the day in all but 
a few of the states (Massachusetts being 
the outstanding exception) until about 1926 
or 1927. The courts seemed to accept the 
theory that a guest would be presumed 
to be reasonably free from hazard and 
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danger until he entered his host’s vehicle 
and that the host owed the guest the duty 
of exercising ordinary care not to increase 
the danger or to create a new danger. 
One opinion (Munson v. Rupker, an Indiana 
case reported in 148 N. E. 169) admonished 
that the operator must realize that he has 
taken a life into his hands and that he 
must exercise care to protect that life. 
This rule was fairly well adopted by 
Alabama in the case of Perkins v. Galloway, 
194 Ala. 265, by Illinois in Barnett v. Levy, 
213 Ill. App. 129, by Maine in Avery v. 
Thompson, 117 Me. 120, by Missouri in 
Alley v. Wall, 277 S. W. 999, by New Jersey 
in the case of Paiemonsky v. Joffe, 101 N. J. 
L. 521, by Ohio in Sparrow v. Levine, 19 
Ohio App. 94, and by Wyoming in the case 
of Ryan v. Snyder, 29 Wyo. 146. The general 
rules as outlined in the above-cited cases 
are sound law today, but the courts did 
not indicate that they recognized any duty 
to the host by the guest, nor even the 
element of contributory negligence as a 
defense. But then the courts began to 
adopt the view that if while riding in an 
automobile driven by his host, a guest sees, 
or by due diligence could see, that the 
driver is not taking proper precautions, it 
is the duty of the passenger or guest to 
remonstrate or give some warning of dan- 
ger. Failure to do so is negligence (Knox- 
ville Railroad and Light Company v. Van 
Dilder, 132 Tenn. 498), and this line of 
reasoning was broadened by many courts 
to hold that one riding in an automobile as 
a guest cannot rely upon the care and 
vigilance of the driver to the extent of 
relieving himself for his own safety. The 
duty to look out for himself was imposed 
upon him as a personal and continuing 
obligation (LRA 1915 B, 953; 18 ALR 309; 
22 ALR 1294; 41 ALR 767; 2 RCL 1207; 
Dedman v. Dedman, 155 Tenn. 241). Finally, 
the general rule was altered and the maxim 
of “volenti non fit iniuria’ was used as a 
basis for the decisions holding that one 
injured as the result of his failure to 
admonish or advise his host of impending 
danger was precluded from recovery and 
regarded as author of his own misfortune 
(Talbot v. Taylor, 201 S. W. (2d) 1; L&N 
Railroad Company v. Anderson, 159 Tenn. 


64). 


Motivation of Change 


The motivating cause of the apparent 
change in the outlook and attitudes of the 
courts seems to have been the ever-increas- 
ing number of guest suits occasioned by 
the existing laws which allowed a guest 
who accepted a free ride literally to hold 
his host as an insurer. In the guest cases 
filed and prosecuted, the courts sensed an 
abuse of hospitality and the trend as set 
out above resulted. Automobile produc- 
tion stepped up during the years of the 
big boom in the late twenties. More acci- 
dents occurred, and the law had to give 
way. It was obvious that the rules as 
provided by the courts had to be extended 
or restricted; the tendency was toward 
restriction. The Massachusetts, Georgia, 
Washington and Wisconsin courts now 
limit recovery to cases of gross negligence, 
and statutes adopting that rule have been 
passed in a number of states. 


We all quote occasionally the proverb to 
the effect that alcohol and gasoline do not 
mix. The legislatures of several states have 
legislated against it, while the courts have 
all held at one time or another that it was 
gross and wanton negligence and that the 
defense of contributory negligence is un- 
availing. Most of our courts in the United 
States have held that the plea of contrib- 
utory negligence of the plaintiff is no 
defense if the defendant is guilty of eithr 
gross or wanton negligence of any descrip- 
tion. (Monasmith v. Cosden Oil Company, 
124 Neb. 327, 246 N. W. 623; Brown & Root 
v. Duncan (Texas), 40 S. W. (2d) 244; Wyle 
v. Green River Lumber Company, 8 Tenn. 
App. 373; Consolidated Coach Company v. 
McCord, 171 Tenn. 253, 102 S. W. (2d) 53; 
Potter v. Gilmore, 282 Mass. 49, 184 N. E. 373; 
Little v. Blue Goose Motor Company, 346 Il. 
266, 178 N. E. 496.) But now the courts have 
begun to take an opposite view, and many 
have ruled that a guest assumes the risk of 
injury which results from any condition 
known to the plaintiff or which should 
have been known to him in the exercise of 
reasonable and ordinary care at the time 
he entered his host’s automobile. (Hatch v. 
Brinkley, 169 Tenn. 17; Saxton v. Rose, 29 
So. (2d) 646.) Even stronger language was 
used in the case of J. V. Edenton v. Frances 
McKelvey, in which the Court of Appeals of 
Tennessee held a guest guilty of contrib- 
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utory negligence when riding with a host 
who had taken “a” drink, an offense of 
which we are all guilty at one time or 
another. 

The general rule as drawn by reported 
cases of all jurisdictions exacts of a guest 
the same degree of care as that prescribed 
for the driver. Both the host and his guest 
are bound to use reasonable care. Neither 
the guest nor the host can rely upon the 
prudence of the other. 


‘Back Seat Driving"’ 


As a matter of personal experience, we 
all know “back seat driving” to be one of 
the most dangerous hazards of the road. 
Interference by the passengers in the form 
of voluntary directions and advice as to 
slight hazards often diverts a driver’s atten- 
tion from more serious danger lurking in 
the background. The safest course for any 
passenger or guest is to sit still and say 
nothing. On the other hand, a passenger 
can be of assistance if he is careful and 
prudent in his conduct and gives warning 
of any danger of which he is aware without 
making an outcry or interfering, as many 
“helpers” are prone to do (White v. Portland 
Gas Co., 84 Ore. 643). 

A guest’s duties begin before he enters 
his host’s automobile. As pointed out by 
the Supreme Court of Kentucky in the 
case of Winston v. Henderson, the prospective 
passenger is required to use reasonable care 
to ascertain that the driver is experienced, 
safe and sober. This case held that the 
plaintiff was chargeable with the negligence 
of the operator of the vehicle in running 
into a defect in the street. In Tennessee, 
and the other states in which contributory 
negligence bars recovery, a guest failing to 
determine these essentials is considered the 
architect of his own misfortune if injury 
results. However, this rule is not upheld 
in at least one jurisdiction, for the Supreme 
Court of Connecticut did not consider the 
plaintiff negligent for accepting the invita 
tion to ride with an individual whom the 
plaintiff knew to have been negligent (Marks 
v. Dorkin, 105 Conn. 521). 


Scope of Guest's Duty 


Despite what must be considered as 
good judgment, that is, the general belief 


Ait 


A.GUEST’S DUTY 


that a passenger’s best course is to sit 
quietly after accepting an invitation, many 
courts hold to the contrary. While a few 
of the courts have held that the guest is 
bound to keep a lookout for traffic signals, 
warning signals and defects in the road, 
most courts follow the more sensible view 
that such conduct would be an annoyance 
and an uncalled-for interference (Brubaker 
v. Iowa County, 174 Wis. 574). 

A guest in an automobile must not place 
himself in a position which will interfere 
with the driver. It is impossible to conceive 
that the mere placing of one’s self in an 
unconventional position will amount to 
contributory negligence unless the position 
prevents the driver from properly operating 
his vehicle. However, it has been held in 
some states (Tennessee, in the case of 
Hopper v. Nugent, 28 CCH Auvutomosit 
Cases 391, and digested in the December, 
1947 edition of INSURANCE LAW JOURNAL at 
page 1099) that the act of entering a crowded 
automobile is negligence to the extent of 
barring recovery. 


Rate of Speed 


A guest must not ride calmly with his 
host at a dangerous rate of speed. If he 
is to recover for injuries suffered, he must 
protest any unreasonable speeds or danger- 
ous conduct. What is a dangerous rate of 
speed is a question for the jury and it is 
almost impossible to state at what point it 
becomes negligence as a matter of law. 
Even where the speed exceeds the statutory 
limit, it does not necessarily amount to 
negligence per se. However, it has been 
held that exceeding the law limit as pro- 
vided for school zones was negligence as 
a matter of law and that it amounted to 
contrivutory negligence chargeable to the 
guest who condoned it. 

While the law seems to be prevalent in 
all jurisdictions that a guest must protest 
dangerous acts of the operator of an auto- 
mobile, if he is to recover at law for 
resulting injuries, the guest’s best protective 
measure and his greatest duty to himself 
and to his host is to alight from the 
vehicle at the first opportunity. If he 
fails in this duty, it would not seem sound 
that continuous protesting would place 
him in a position to recover. However, 
many cases hold to the contrary on the 
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theory that he has protested and therefore 
has not acquiesed in the misconduct of 
the driver. The Supreme Court of North 
Carolina held that it was not reasonable 
to require that he leave the car in order 
to relieve himself of any responsibilities for 
his injuries. (See King v. Pope, 202 N. C 
554.) 

Many serious accidents result from the 
driver’s failure to stay awake. There can 
be no doubt as to the negligence of the 
operator under these conditions, for one 
goes to sleep by degrees, and the driver 
should stop at the first temptation to doze. 
But what is the effect of a guest’s sleeping? 
In the case of McAndrews v. Leonard, 99 
Vt. 512, it was held that it was a question 
for the jury to decide as to whether it 
amounted to negligence. <A better rule is 
that the sleeping of the passenger must have 
a causal connection with the accident. 
(Fry v. Smith, 217 Towa 1295; Suschnick v. 
Underwriters Casualty Company, 211 Wis. 
474; Schmidt v. Lenthener, 199 Wis. 567; 
Jesse v. Dunn, 244 Ky. 613; Chickasaw Wood 
Products Company v. Lane, 22 Tenn. App. 
595). 

The reported deal with 
the duty of a guest in warning his host of 
the manner in which he should operate his 
vehicle and the duty of the guest to see 
that his host is sober and capable of prop 
erly operating an automobile. But the case 
of Hopper v. Nugent, which was decided by 
the Court of Appeals of 
October, 1947, clearly held that a guest was 
obligated to keep a lookout ahead for stop 
signs, traffic road hazards, etc 
and imposed the obligation of calling the 
stop signs or hazards to the driver’s atten- 
tion or forcing the automobile to a stop in 
manner. 


cases seem to 


Tennessee in 


signals, 


some 


VOODONTVEN ANTON OGAED EAE EMA LTT EATON ENED AEN ETAT THAAD EAH ENA HUTTE NNT RENN NHN PUNTA nan 


Conclusion 


It is not suggested that the operator of 
an automobile is now entitled to maintain 
an action against his guest for the guest's 
negligence in failing to warn him of traffic 
signals and road defects, but the trend is 
The tendency of the 

protect the host in 
and it is believed that the 

direction has proceeded to 


direction. 
has been to 
cases, 
trend in that 
its zenith without actually allowing a re 
covery by the host from his guest. 


in that 
courts 
guest 


The court in substance says, “Mr. Guest, 
here are your duties before accepting an 
automobile either 


invitation for an ride, 


for business or pleasure: 


your prospective host's 
If he has had a drink 


wine—decline. 


“1. Determine 
state of soberness. 
of beer, whiskey or 
host’s abilities and 

If he doesn’t have 


“2. Determine the 
capabilities as a driver. 
a license and if he doesn’t display ability- 
don’t ride. 

“3. Determine the condition of the vehi- 
cle. 

“After your ride has begun, follow these 
simple rules: 

“1. Watch the speedometer. If the driver 
exceeds the speed limit, or a reasonabl 
and ask to be allowed to 
the vehicle at the first op 


speed, protest 


walk. Leave 
portunity. 

“2. Announce the oncoming traffic signals 
and hazards of the If he fails to 
observe your warnings, get out.” 


[The End] 
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California Issues Warning on Auto Adjustments 


All insurers admitted to transact automobile insurance business in California 
have been warned by the Department of Insurance that if they settle claims at 
less than fair market values, they may expect to face proceedings for revocation 
of their certificate of authority. 
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SERVICE OF PROCESS 


ON UNLICENSED INSURERS 


By PAUL E. PRICE... 


THIS PAPER WAS DELIVERED BEFORE A MEETING 
OF THE INSURANCE SECTION, ILLINOIS BAR ASSOCIA- 
TION. MR. PRICE, OF THE FIRM OF McKINLEY AND 
PRICE, CHICAGO, IS VICE-CHAIRMAN OF THE SECTION 


y WE OPEN our daily mail, we are 
«\ constantly being importuned to apply 
or insurance in the XYZ Commercial Asso- 
ciation whose home and, incidentally, only 
office is at Dubuque, Iowa. If the requests 
presented by mail are not. sufficiently 
graphic to move us to answer the solicita- 
tion and complete the application with our 
check attached, do not think for an instant 
that even more insidious entreaties will not 
emanate from this public-spirited institution 
to prod our conscience and remind us of 
our duty to ourselves and our loved ones 
as we loll in our carpet slippers while we 
listen to the radio broadcast sponsored by 
the Third National Life and Casualty In- 
surance Company of America whose home 
and only office is located at Baraboo, Wis- 
consin, or, forsooth, by the very X YZ Com- 
mercial Association whose appeal we so 
ruthlessly discarded in the waste paper 
asket. Hundreds of thousands of applica- 
tions are received through the mails as a 
result of solicitation by mail, by advertise- 
ments in periodicals and magazines or by 
tieans of radio broadcasts. 

he insurance company in its palatial 
home office, if the application appears to 
he in proper form presenting suitable evi- 
dence of insurability, will accept the ap- 
plication and mail the applicant a_ policy 
of insurance from its home office wherever 
located. ‘These companies, almost entirely 
n the life, accident and health field, for 
want of a better name have frequently been 
termed mail order insurance companies. 


they employ no agent or other person who 


gives his time representing the company 


in seeking business, pay no commissions, 


fees or emoluments for or on their behalf 
for securing applications and do not in- 
vestigate or solicit insurance contracts out 
side their home state except through the 
medium of the United States mails, by 
advertisements printed or published in 
magazines of national circulation, by recom- 
mendations of their policy holders or by 
radio broadcasts. Premiums are paid to 
such companies at their home office, and 
notices with respect to premiums are mailed 
from the home office to the insured at his 
last-known place of residence. Further 
more, all losses are settled by checks drawn 
on banks located in the home state of such 
company, and, generally speaking, all trans- 
actions between an assured residing outside 
the state in which such company is domiciled 
and such company are conducted by mail. 
Is or can such an insurer be made amenable 
to service of process within the state in 
which its assured is domiciled at the time of 
the receipt of the policy of insurance by him 
or was so domiciled in his lifetime? 

The legal profession and particularly the 
members of the insurance bar have gen- 
erally thought that the right of such com- 
panies to be immune from suit except in 
the state of their domicile was as firmly 
embedded in the law of jurisprudence as 
what was thought to be the well settled 
principle that insurance was not commerce 
However, the Southeastern Underwriters 
case, [5 CCH Fire ANp CASUALTY CASES 
194], if it did nothing more, served to 
remind us again that no principle of law 1s 
sacred or immune from reexamination in the 
light of changing conditions and concepts. 
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Pembleton Case 


This country’s leading case which estab- 
lished the principle that an insurance com- 
pany which does business entirely by means 
of the use of the United States mails is 
not amenable to suit in a state other than 
the state in which it is domiciled is Pemble- 
ton v. Illinois Commercial Men’s Association, 
289 Ill. 99. In that case, the Illinois Su- 
preme Court speaking through Mr. Justice 
Carter said: 

“It has also been settled by the Federal 
decisions that three conditions are neces- 
sary to give a court jurisdiction in personam 
over a foreign corporation: First, it must 
appear that the corporation was carrying 
on its business in the State where process 
was served on its agent; second, that the 
business was transacted or managed by 
some agent or officer appointed by or repre- 
senting the corporation in such State; third, 
the existence of some local law making such 
corporation amenable to suit there as a con- 
dition, express or implied, of doing business 
in the State. (21 R. C. L. 1340; Connecticut 
Mutual Life Ins. Co. v. Spratley, 172 U. S. 
602; Armstrong Co. v. New York Central 
and Hudson River Railroad Co., (Minn.) 
Ann. Cas. 1916E, 335.) It is also established 
that in order to render a corporation amen- 
able to service of process in a foreign juris- 
diction it must appear that the corporation 
is transacting business in that district to 
such an extent as to subject it to the juris- 
diction and laws thereof. St. Clair v. Cox, 
106 U. S. 250; Commercial Mutual Accident 
Co. v. Davis, 213 id. 245 and cases there 
cited.” 


It might be noted, in passing, that in the 
Pembleton case the plaintiff relied upon a 
statute which literally would appear to have 
been broad enough to have sustained the 
service, but Supreme Court of Illinois in 
holding the statute tnapplicable used the 
following language: 


“In view, however, of the conclusion that 
we have reached on this record as to ap- 
pellant not being shown to be transacting 
or doing business in Nebraska at the time of 
the service of process in this case or at the 
time the policy in this case was executed, it is 
unnecessary to discuss further the constitu- 
tionality of this Nebraska statute, for it has 
been repeatedly held that in order to make 
such a statute applicable to a foreign cor- 
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poration in any State it must be shown that 
such corporation was doing business in that 
State. Having held that the appellant 
was not transacting or doing business in 
Nebraska so as to authorize the service of 
process on its members in that State it is 
unnecessary to pass upon the other ques- 
tions raised in the briefs.” 


Sanction by Supreme Court 


The Pembleton case was cited with ap- 
proval by the Supreme Court of the United 
States in Minnesota Commercial Men’s Asso- 
ciation v. Benn, 261 U. S. 140; 67 L. Ed. 573, 
where a beneficiary of an insurance policy 
issued by the defendant Association insured 
a Montana resident, and after his death, 
suit was brought against the defendant 
Association in a Montana court. After serv- 
ice of summons and complaint upon the 
Secretary of State and Insurance Commis- 
sioner, a judgment was entered by default. 
Thereafter, an action was brought in Minne- 
sota, the home state of the defendant Asso- 
ciation, upon the Montana judgment; the 
plaintiff prevailed in both the trial and the 
Supreme Courts. The Supreme Court of 
the United States reversed the judgment of 
the Supreme Court of Minnesota and held 
that the Montana judgment was not en- 
titled to be enforced against the defendant 
Association in the state of its domicile. 

In that case the defendant 
contended: “Defending, the 
claimed that it had never done business in 
Montana, or consented to service of process 
there; that the insurance contract was ex- 
ecuted and to be performed in Minnesota; 
that the Montana court was without juris- 
diction, the judgment void, and enforcement 
thereof would deprive petitioner of prop- 
erty without due process of law, contrary to 
the 14th Amendment.” 


Association 
Association 


Said the Supreme Court of the United 
States: “The decision here must turn upon 
the effect of the process served on the secre- 
tary of state in Montana. Did the court 


there acquire jurisdiction to enter judgment? 


“Petitioner has never maintained any of- 
fice except in Minneapolis, Minnesota; its 
business is transacted there; it 
owned property or sought 
do business in any other state. 


has never 
permission to 


“Applications for membership are pre- 


sented on printed forms, usually by mail. 
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‘he by-laws provide that no person can 
secure membership until the board of di- 
rectors has accepted his application at the 
home office and certificate has issued. Such 
certificates are mailed as directed by the 
applicants 


“Assessments and dues are payable at 
the Minneapolis office and notices in respect 
of them are mailed to members at their last 
known addresses. 

“New members are procured by advertise- 
ment and through the solicitation of older 
ones. The latter are urged to furnish lists 
ot prospects, and to use their influence to 
increase the membership; but no member 
has authority to bind the Association. 
\lthough not essential, applications fre- 
quently bear a member’s recommendation. 
Soliciting members receive no compensation 
except occasional premiums or prizes. No 
paid solicitors or agents are employed. 

“Losses are settled by checks on Minne- 
apolis banks, mailed from the home office. 
Proofs of loss must be made on the forms 
provided. In case the attending physician's 
certificate is inadequate, the Association 
procures additional information through 
some local physician, but no resident physi- 
cians are employed outside of Minnesota 
The right to make further investigation is 
reserved, but there is no evidence to show 
anything has been done under this reserva- 

on in the present case. Losses are ad- 
justed by the directors in Minneapolis. 

“The \ssociation accepted Robert J. 
Benn’s application for health insurance, 
solicited and recommended by ‘Harry K. 
Hartness, a member, November 6, 1908, and 
a turther application for additional protec- 
tion May 3, 1911. These were sent by mail 
from Kalispel, Montana, where both in- 
dividuals resided. Notices were regularly 
mailed to Benn at his home address, and 
he paid dues and assessments in the ordi- 
nary course. It does not appear that there 
was anything unusual or irregular in the 
proots of death or the report of attending 
physician. Without further investigation, 
and upon unsolicited information received 
through the mail, the Association declined 
to pay 

“Respondent claims that the facts show 
petitioner was doing business in Montana, 
and the insurance contract was made and 
payable there. 
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“Considering all the circumstances, it 
seems sufficiently clear that the agreement 
incident to membership is a Minnesota con- 
tract, there made and to be performed. 

“The Montana court was without juris- 
diction unless petitioner, by doing business 
in the state, impliedly assented that process 
might be served upon the secretary of state 
as its agent. 

“The circumstances chiefly relied on to 
show that petitioner was doing business in 
Montana are these: The insured was asked 
to send in his application, upon a form fur- 
nished by the Association, by Hartness, one 
of its members, and a resident of Montana, 
who, with other members, had been re- 
quested to procure such applications. The 
form was filled and signed in Montana, and 
then sent to Minneapolis with the requisite 
fee. It was accepted and certificate of 
membership mailed to the applicant. After 
customary notices from the Association, 
with which blank applications for new mem- 
bers were commonly inclosed, the insured 
sent dues and assessments from his home 
in Montana to Minneapolis by mail and re- 
ceived receipts—all according to the usual 
method. Other members of the Association 
resided at Kalispel. The Association re- 
served the right to investigate all claims for 
sickness, accident, or death. 

“It also seems sufficiently clear from All- 
geyer v. Louisiana, 165 U. S. 578, 41 L. ed. 
832, 17 Sup. Ct. Rep. 427, Hunter v. Mutual 
Reserve L. Ins. Co., and Provident Sav. Life 
Assur. Soc. v. Kentucky, supra, that an insur- 
ance corporation is not doing business 
within a state merely because it insures lives 
of persons living therein, mails notices ad- 
dressed to beneficiaries at their homes, and 
pays losses by checks from its home office. 
See also Pembleton v. Illinois Commercial 
Men’s Asso., 289 Ill. 99, 124 N. E. 355. 

“We conclude that the record fails to 
disclose any evidence sufficient to show that 
petitioner was doing business in Montana 
within the proper meaning of those words, 
and that the court there lacked jurisdiction 
to award the challenged judgment.” 


Van Dyke v. Association 


The same question was again before the 
Illinois Supreme Court in the case of Van 
Dyke v. Illinois Commercial Men’s Associa- 
tion, 358 Ill. 458, where suit was filed in 
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Nebraska against the defendant Association, 
and after the institution thereof the defend- 
ant removed the suit to the District Court 
of the United States. Following such re- 
moval the plaintiff made a motion in the 
federal court to remand the case to the state 
court on the ground that the federal court 
did not have jurisdiction. The defendant 
Association filed objections to the motion 
to remand. It stated that it had never ap- 
plied to or obtained" from the State of 
Nebraska a license to do business; that it 
was not then doing, and had never done, 
business in Nebraska; that it had never had 
an officer, director, agent or solicitor or 
any office or place of business within that 
state, nor was there at any time any person 
in that state authorized to act for it; that 
Harry S. Weller, and J. E. Hart, Secretary 
of the Department of Trade and Commerce, 
named in the sheriff's returns, were not 
agents of the appellee and were without 
power to accept service for it. The federal 
court, after a hearing upon the defendant 
Association’s objections to the motion to 
remand, overruled the same and ordered 
the cause remanded to the state court. 
Thereafter the defendant Association ceased 
to appear or take any further steps in the 
matter, and judgment by default was 
rendered against the Association in the 
Nebraska court. Thereupon, the plaintiff 
brought suit against the defendant Asso- 
ciation in the Circuit Court of Cook County 
upon the judgment rendered in her favor 
in the Nebraska court. The trial court hav- 
ing determined that the Nebraska court was 
without jurisdiction and that, therefore, the 
judgment was not entitled to full faith and 
credit in the courts of Illinois, an appeal 
was prosecuted to the Supreme Court. 

In the Circuit Court of Cook County, the 
defendant filed a special plea alleging in 
substance “that it tranSacted all of its busi- 
ness through its secretary and board of di- 
rectors at its Chicago office, and particularly 
that it has never had any agent or trans- 
acted any business in the State of Nebraska; 
that at the time the judgment was rendered 
against it in that State no person was au- 
thorized to accept service on its behalf; that 
no agent or attorney appeared there and 
waived service of process for it; that the 
judgment was rendered against the appellee 
without service upon it, and that for this 
reason that judgment was null and void.” 
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In that case, the Supreme Court of Illi- 
nois again unanimously concluded that the 
judgment sued upon was rendered in viola- 
tion of the due process clause of the four- 
teenth amendment to the Constitution of 
the United States because the State court 
did not have jurisdiction of the defendant, 
stating: 

“The appellant contends that the trial 
court violated section 1 of article 4 of the 
constitution of the United States when it 
sustained the appellee’s demurrer to the 
appellant’s replication. She insists the trial 
court refused to give full faith and credit 
to the judgment rendered by the Nebraska 
court, and that this judgment is one which 
comes within the provisions of section 1 
of article 4. On the other hand, the ap- 
pellee insists that the judgment sued upon 
was rendered in violation of the due process 
clause of the fourteenth amendment of the 
United States constitution, because the 
State court did not have jurisdiction of the 
appellee. 

“We have held that the record of a judg- 
ment rendered in another State may be 
questioned as to the existence of facts 
therein which were necessary to give the 
court jurisdiction. If it is made to appear 
that such facts did not exist the judgment 
will be held to be a nullity. It may be shown 
that there was a want of jurisdiction either 
of the subject matter or of the persor 
(Pembleton v. Illinois Commercial Men's 
Assn., 289 Ill. 99; Field v. Field, 215 id. 496; 
Forsyth v. Barnes, 228 id. 326.) This same 
rule has been laid down in Thompson v. 
Whitman, 18 Wall. 457, Simmons v. Saul, 138 
U. S. 439, and National Exchange Bank v 
Wiley, 195 id. 257. Bound up with the ques- 
tion as to what judgments shall receive 
‘full faith and credit,’ is the question of ‘due 
process of law’ under the fourteenth amend- 
ment to the constitution of the United 
States. If the judgment was rendered with- 
out due process of law it is not entitled to 
the benefit of section I of article 4 of the 
constitution of the United States, which 
requires that ‘full faith and credit shall be 
given in each State to the public acts, 
records and judicial proceedings of every 


,” 


other State’. 

Continuing, the Court said: “It is the 
contention of the appellant that where a 
defendant files in a State court a petition to 
remove a nonremovable cause to a Federal 
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court and abandons the cause after it has 
been remanded to the State court, he can- 
not in a collateral proceeding question the 
jurisdiction of the State court over his per- 
son. . . . To permit the State court to 
treat an effort to remove a case to the Fed- 
eral court as a general appearance and a 
waiver of process upon the party seeking to 
remove the cause would contravene the due 
process clause of the fourteenth amendment 
of the United States constitution. 

“We therefore hold that the trial court 
acted correctly in sustaining the demurrer 
of the appellee to the replication of the ap- 
pellant, that the judgment of the district 
court of Douglas county, Nebraska, was not 
entitled to receive full faith and collateral 
attack, and that the judgment was void 
because the service which was attempted 
to be had was void. The appellee’s acts in 
removing the cause to the United States 
District Court did not constitute a waiver 
of service and did not amount to a general 
appearance in the State court.” 


Sasnett Case 


In the case of Sasnett v. lowa State Travel- 
ing Men’s Association, 90 F. (2d) 514, the 
plaintiff brought an action in the Federal 
Court in Iowa upon a judgment obtained 
in the District of Columbia. The facts were 
substantially the same as those appearing 
in the cases previously considered. In af- 
firming the action of the District Court in 
refusing to enforce the District of Columbia 
judgment, the Court of Appeals said: 

“The cases appear to hold that merely 
casual acts do not constitute ‘doing busi- 
ness’; that there must be some continuity 
in the employment of an alleged agent, or 
at least that the employment existed at the 
time of the alleged service; that the mere 
insuring of residents of a foreign state, the 
contract of insurance being made and being 
carried out in the home state of the asso- 
ciation, does not constitute ‘doing business’ 
in the state of the insured.” 

The Supreme Court of the United States 
indicated its approval of the court’s action 
in thus holding the judgment not to be 
enforceable against the Association in its 
home state by denying certiorari in 302 U. S. 


711, 82 L. Ed. 549. 
The cases reaching a similar result might 
be multiplied indefinitely. Notwithstanding 


this impressive array of authorities, claim- 
ants and beneficiaries from time to time 
arise to challenge the applicability of these 
decisions to present day conditions. 


Hardship Argument 


One of the arguments most frequently 
advanced is that adherence to the law as 
declared in the cited cases works a great 
hardship upon policyholders and_ bene- 
ficiaries in requiring them to come to the 
home state of a mail order insurance com- 
pany to enforce their claims and that upon 
the grounds of convenience and_ public 
policy the courts should be astute in up- 
holding some form of substituted service 
upon such insurers. The Supreme Court of 
Illinois in the Pembleton case, supra, in re- 
sponse to a similar argument used the 
following language: 

“It is argued by counsel for appellee that 
the legislatures of this and other States 
have been compelled to enact statutes for 
the purpose of preventing insurance com- 
panies which issue policies upon property 
and lives from forcing the insured or bene- 
ficiaries to go to a foreign State, hundreds 
of miles from their homes, to enforce the 
contract; that it is apparent from this record 
that the appellant has made a studied at- 
tempt to exempt itself from liability in the 
courts of the States where the members 
live, where the applications are made and 
where the dues and losses are paid; that the 
statutes of this State forbid a foreign in- 
surance company to transact any business 
in this State without first securing a license 
from the Auditor of Public Accounts : 
that similar statutes have been enacted in 
the State of Nebraska. While we agree with 
counsel for appellee that to hold the serv- 
ice in Nebraska is invalid must cause a 
hardship to appellee in this case, we feel 
constrained to rule, until the Supreme Court 
of the United States has ruled to the con- 
trary, that we must follow the former deci- 
sions of that court, and hold that the mere 
solicitation of business such as shown by 
this record is not doing business in the 
State of Nebraska by appellant so as to 
justify such a service of process as is here 
shown upon appellant in the courts of 
Nebraska. The reasoning of the Federal 
court in Tomlinson v. Iowa State Traveling 
Men’s Ass’n, 251 Fed. Rep. 171, is in point 
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here. The court there said (p. 173): ‘It is 
true that it is less convenient, and probably 
more expensive, for the plaintiff to prosecute 
her action in Iowa, where valid service can 
readily be procured; nevertheless, this is one 
of the incidents of doing business with a 
foreign insurance company of the character 
of this defendant, which does business 
almost, if not quite, exclusively with com- 
mercial travelers, who live in widely sep- 
arated localities. It may be doubted whether 
the burden imposed upon the entire mem- 
bership of such an association, depending, 
as it does, entirely upon moderate assess- 
ments for the payment of losses, as a result 
of being compelled to defend, presumably, 
in every State of the Union, would not out- 
weigh the physical and financial incon- 
venience of the individual beneficiary. How- 
ever this may be, the law must be admin- 
istered as it is found to apply, and the 
plaintiff is not left without her remedy, but 
may pursue it, if valid and subsisting, in 
the proper jurisdiction.’ ” 


Encouraging Dicta 


The case of Hoopeston Canning Company 
v. Cullen, 318 U. S. 313, is one of the cases 
frequently alluded to by ingenious counsels 
for claimants who are seeking to sustain 
the validity of service of process upon a 
superintendent of insurance or similar state 
official in the state of residence of the 
assured. It must be admitted that some of 
the language, especially when separated 
from its context, gives much encouragement 
to either an attack upon the principles of 
law reviewed in that part of the discussion 
immediately preceding this paragraph or at 
least points the way whereby such mail 
order insurance companies can be made sub- 
ject to local process. Thus, in the Hoope- 
Ston case we read: ' 


“Assuming that the formalities of con- 
tract are carried on in Illinois, the issue 
remains whether the insurance enterprise 
as a whole so affects New York interests 
as to give New York the power it claims.” 

Continuing further, the court states: 
“Business may be done in a state although 
those doing the business are scrupulously 
careful to see that not a single contract is 
ever signed within the state’s boundaries. 
Important as the execution of written con- 
tracts may be, it is ordinarily but an inter- 


mediate step serving to tie up prior business 
negotiations with future consequences which 
themselves are the real object of the busi- 
ness transaction. The contracts re- 
served the right of the reciprocals to go 
into New York to repair, rebuild, or replace 
lost or damaged property. Cf. Pennsylvania 
Lumbermen’s Mut. F. Ins. Co. v. Meyer, 197 
U. S. 407, 417, 49 L. Ed. 810, 815, 25 S. Ct. 
483.” 


Compare this to the standard provision, 
contained in most accident insurance policies 
permitting the defendant “the right and 
opportunity to examine the person of the 
Insured when and so often as it may rea- 
sonably require during the pendency of 
claim hereunder, and also the right and 
opportunity to make an autopsy in case of 
death where it is not forbidden by law.” 


On page 572, the court states: “We con- 
clude that in determining whether insurance 
business is done within a state for the purpose 
of deciding whether a state has power to 
regulate a business, considerations of the 
location of activity prior and subsequent to 
the making of the contract, Osborn v. Oslin, 
supra, of the degree of interest of the regu- 
lating state in the object insured, and of 
the location of the property insured are 
separately and collectively of great weight.” 

The court continues: “Nothing in the 
Constitution requires a state to nullify its 
own protective standards because an ente:- 
prise regulated has its headquarters else- 
where.” Then it is aptly pointed out that: 
“Neither New York or Illinois loses the 
power to protect the interests of its citizens 
because these associations carry on ac- 
tivities in both places.” 

It is, of course, to be noted that the 
Hoopeston case actually did not involve the 
validity of service of process upon an un- 
licensed insurer but, on the contrary, in- 
volved only the validity of certain provisions 
of the New York Insurance Code and the 
application thereof to certain reciprocal in- 
surers which admittedly were and had been 
licensed to transact business in that state 
for more than ten years prior to the enact- 
ments which caused complaints. Further- 
more, the court was dealing with property 
insurance and not life, accident or health 
insurance, and its decision was especially 
grounded upon this fact. Thus, the court 
points out: 
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“The states have long held great author- 
ity over property within their borders. 
Contracts formally made in other states may 
remain subject to the law of the state of 
the situs of the property, particularly in re- 
spect to immovables. . . . In the instant 
case, the reciprocals have the many actual 
contacts with the New York subscribers 
and the New York property outlined above, 
much of the insurance covers permanent 
immovables, and the rectprocals have been 
licensed lo do business there for years,” 

What was said in Frene v. Louisville Ce- 
ment Company, 134 F, (2d) 511 by Mr. 
Justice Rutledge, then of the United States 
Court of Appeals for the District of Colum- 
bia and now of the Supreme Court of the 
United States, in pointing out the changing 
concept of doing business in relation to 
service of process is, however, particularly 
pertinent to the present discussion: 

“But the nonresident motorists’ statutes, 
which are applicable to foreign corpora- 
tions, and the fact they have been so widely 
enacted and sustained, show two things 
among others. The first, like the cases 
sustaining jurisdiction upon a basis of 
‘solicitation plus, is that contracting, 
casually or continuously, is not essential for 
jurisdictional purposes, nor is negotiation, 
solicitation, or other activity looking toward 
the formation of contracts. The second is 
that some casual or even single acts done 
within the borders of the sovereignty may 
confer power to acquire jurisdiction of the 
person, provided there is also reasonable 
provision for giving notice of the suit in 
accordance with minimal due process re- 
quirements. Other instances may be noted. 
Old notions concerning want of power over 
nonresident partners and partnerships have 
been modified or discarded. New forms of 
service have been invented and sustained. 
In general the trend has been toward a 
wider assertion of power over nonresidents 
and foreign corporations than was con- 
sidered permissible when the tradition 
about ‘mere solicitation’ grew up.” 


Borrowed Reasoning 


It is in the case of International Shoe 
Company v, State of Washington, 326 U. S. 
310, 90 L. Ed. 95, that the principles relating 
to what activities are sufficient to subject a 
corporation to service of process within a 


state seems to have been still further eroded 
and undermined. In that case the State of 
Washington commenced an action to col- 
lect unemployment compensation upon sales- 
men employed within the State of Washington. 
Notice of assessment was served upon: a 
sales solicitor employed by the shoe com- 
pany in Washington, and a copy of the 
notice was mailed by registered mail to 
the shoe company at its home office in St. 
Louis. The shoe company relied upon those 
cases in which it had been held that the 
mere solicitation of orders for the purchase 
of goods to be accepted without the state 
does not render the corporation seller amen- 
able to suit, and since it claimed not to be 
present within the State of Washington 
within the meaning of such cases, it was a 
denial of due process to subject it to taxa- 
tion or to suit for its collection. In dispos- 
ing of this condition Mr. Chief Justice Stone 
in the leading opinion in that case used the 
following significant language: 
“Historically the jurisdiction of courts to 
render judgment im personam is grounded 
on their de facto power over the defendant’s 
person. Hence his presence within the ter- 
ritorial jurisdiction of a court was pre- 
requisite to its rendition of a judgment 
personally binding him. Pennoyer v. Neff, 
95 U. S. 714, 744. But now that the capias 
ad respondendum has given way to personal 
service of summons or other form of no- 
tice, due process requires only that in order 
to subject a defendant to a judgment m 
personam, if he be not present within the 
territory of the forum, he have certain mini- 
mum contacts with it such that the mainte- 
nance of the suit does not offend traditional 
notions of fair play and substantial justice. 


“Tt is evident that the criteria by which 
we mark the boundary line between those 
activities which justify the subjection of a 
corporation to a suit, and those which do 
not, cannot be simply mechanical or quan- 
titative. The test is not merely, as has 
sometimes been suggested, whether the ac- 
tivity, which the corporation has seen fit 
to procure through its agents in another 
state, is a littlhe more or a little less. S¢. 
Louis S. W. Ry. v. Alexander, supra, 228; 
International Harvester v. Kentucky, supra, 
587. Whether due process is satisfied must 
depend rather upon the quality and nature 
of the activity in relation to the fair and 
orderly administration of the laws which it 
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was the purpose of the due process clause 
to insure. That clause does not contem- 
plate that a state may make binding a 
judgment im personam against an individual 
or corporate defendant with which the state 
has no contacts, ties, or relations. Cf. Pen- 
noyer v. Neff, supra; Minnesota Ass’n. v. 
Benn, 261 U.S. 140. 

“But to the extent that a corporation 
exercises the privilege of conducting activi- 
ties within a state, it enjoys the benefits and 
protection of the laws of that state. The 
exercise of that privilege may give rise to 
obligations, and, so far as those obligations 
arise out of or are connected with the activi- 
ties within the state, a procedure which re- 
quires the corporation to respond to a suit 
brought to enforce them can, in most in 
stances, hardly be said to be undue. 


“It is enough that appellant has estab- 
lished such contacts with the state that the 
particular form of substituted service adopted 
there gives reasonable assurance that the 
notice will be actual. 

“Nor can we say that the mailing of the 
notice of suit to appellant by registered 
mail at its home office was not reasonably 
calculated to apprise appellant of the suit.” 


South Carolina Statute 


With these sign posts pointing the way 
the legislature of South Carolina has en- 
acted what may well prove to be a model 
piece of legislation, not only because of the 
fact that it has impliedly taken cognizance 
of the trend toward a liberalization of older 
concepts of due process, but also because 
of the fact that this new law, which is 
frankly and obviously aimed at mail order 
insurance companies, has survived its first 
court test. 

The salient provisions of this law and the 
reaction of the District Court of the United 
States for the Eastern District of South 
Carolina are reflected in the court’s opinion 
in the case of Storey v. United Insurance 
Company {11 CCH Lire CAses 489] 64 F. 
Supp. 896. In that case, the plaintiff brought 
suit in the state court to recover of the 
defendant the sum of $5,000. The action 
was based on a “new century accident and 
sickness policy” of insurance issued by the 
United Insurance Company of Chicago. The 
insured was dead; the beneficiary was the 
widow of the insured. The action was re- 


moved to the District Court, and, there- 
upon, the defendant moved to quash, vacate 
and set aside “the attempted service upon 
it of the summons and complaint in this 
action upon the ground that the court does 
not have jurisdiction over the person of this 
defendant.” The statute under considera- 
tion and its application to the facts then 
before the court appear fully from the fol- 
lowing quotation from the court’s opinion: 


“Admittedly the plaintiff is a citizen and 
resident of South Carolina, as was the in- 
sured at all relevant times, and the defend- 
ant is a non-resident corporation of the 
State of Illinois and the jurisdictional 
amount is at issue. The summons and com- 
plaint were served on the defendant under 
the provisions of the South Carolina ‘Uni- 
form Unauthorized Insurers Act’ (Act No. 
140, 1943 Statutes at Large of South Caro- 
line, page 210, et seq.). The validity of this 
Act is not questioned; and it is admitted 
for the purposes of this motion that if the 
defendant was engaged in business in South 
Carolina the service is good. However, it is 
contended by the defendant that the Act 
does not apply to it; that the defendant 
falls without the terms and scope of said 
Act, since, as it contends, it ‘never has done 
business within the State of South Caro- 
lina,’ has no ‘office or agent in the state,’ 
and ‘owns no property therein, and does not 
enter into any contracts or transact busi- 
ness with the State of South Carolina;’ and 
that ‘for this Court to hold that it does 
have jurisdiction over the defendant would 
be in violation of the Fourteenth Amend- 
ment of the Constitution of the United 
States, in that it would deprive this defend- 
ant of its property without due process of 
law and deny it of the equal protection of the 
a 

“Sections 1, 2 and 3 of the Uniform Un- 
authorized Insurers Act prohibits persons, 
corporations, associations and partnerships 
in South Carolina from acting for unau- 
thorized insurers and from aiding them in 
doing business in the state. Section 4 ex- 
empts certain classes of insurance from the 
operation of Sections 1, 2 and 3 of the Act, 
but such exemptions are not relevant. Sec- 
tion 5 of the Act, sub-section (a) thereof, 
reads as follows: 

“*(a) The transacting of business in this 
state by a foreign or alien insurer without 
being authorized to do business in this state 
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and the issuance or delivery by such foreign 
or alien insurer of a policy or contract of 
insurance to a citizen of this state or to a 
resident thereof, or to a corporation au- 
thorized to do business therein, is equiv- 
alent to an appointment by such insurer of 
the Commissioner of Insurance and his suc- 
cessor or successors in office, to be its true 
and lawful attorney, upon whom may be 
served all lawful process in any action, suit 
or proceeding arising out of such policy or 
contract of insurance, and the said insurance 
or delivery is a signification of its agreement 
that any such service of process is of the same 
legal force and validity as personal service of 
process in this state upon it.’ 


“The remaining subsections of said sec- 
tion prescribe the methods of service that 
may be used, but they are unimportant since 
no question is raised as to the service on 
the defendant, if the defendant was in fact 
amenable to service of process. 


“Tt is to be noted that the Act does not 
attempt to invalidate contracts of insurance 
entered into between citizens or residents 
of South Carolina and unauthorized insur- 
ers... The Act in effect says that an un- 
licensed insurer is doing business in the 
state when it issues or delivers a policy of 
insurance to a citizen or resident of the state 
within the state, and that the doing of such 
business is equivalent to the appointment of 
the State’s Commissioner of ‘Insurance as 
its true and lawful attorney upon whom law- 
ful process may be served in any action, suit 
or proceeding arising out of any contract of 
insurance so issued or delivered by it in 
South Carolina. Furthermore an unauthor- 
ized insurer is protected to the extent that, 
when served with process, he may file a 
motion to quash or set aside such service 
upon any one of the three grounds stated 
in Section 7 (c) of the Act. The defendant 
rests its motion squarely upon the ground 
that it has never done business in South 
Carolina. There is no contention that the 
defendant owns property or that it main- 
tains offices and agents in the state. 


“I have little if any difficulty in reaching 
the conclusion that the cited Act of 1943 
was designed and intended to apply to cases 
of the character now before the Court. In 
recent years there has been quite an exten- 
sion of the so-called mail order insurance 
business, and courts cannot be unmindful of 
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the fact that, without such an Act, an in- 
surer could say to an insured, or to his 


beneficiary, in case of a controversy respect- 


ing liability under a policy, that the issue 
between them could be settled only in one 
of two ways, first, by accepting the insur- 
er’s contention or, second, by suing the in- 
surer in its own bailiwick. It takes little 
imagination to perceive that in such a situa- 
tion the insured or his beneficiary would be 
at a distinct disadvantage, especially if the 
amount involved should be small and the 
distance great. The coercive influence of 
such an attitude on the part of an insurer 
in most cases would result in the insurer 
having its own way. 


“This is no indication that the Act was 
intended to restrict the right of contract or 
to abridge the right to pursue a legitimate 
business. Its primary purpose, in the light 
of the issue now before the Court, is to 
afford to the parties to an insurance con- 
tract judicial facility for settling controversies 
concerning it without undue inconvenience 
to either party and ‘according to our tradi- 
tional conception of fair play and substantial 
justice’. The Act says that an insurer is 
amenable to the jurisdiction of the courts 
of the state if the insurer is engaged in 
transacting business in the state. 


“Broadly stated, the primary question for 
the Court’s decision is whether the defend- 
ant, in the sense of the State’s Uniform Un- 
authorized Insurers Act, was doing business 
in South Carolina when it issued to a citizen 
and resident of South Carolina a policy of 
insurance for delivery and acceptance in 
South Carolina, upon an application orig- 
inating in said state, and which actually 
became effective in South Carolina by ac- 
ceptance therein and afforded protection in 
said State to a citizen and resident thereof. 


“The application for insurance, dated April 
12, 1945, contained a stipulation that the 
policy would not be in force until it was 
delivered to the insured. The policy act- 
ually was delivered to the insured in South 
Carolina by mail. The application also pro- 
vided that the insured should have the right 
to reject the policy within seven days of its 
receipt. So the policy was not to take effect 
until the happening of two things, (1) its 
delivery and (2) its acceptance or non-rejec- 
tion in South Carolina; and both things act- 
ually occurred in South Carolina. The policy 


WMODUUNHNNAGAdeONOQOUUUONNANOUUuANYOGNNNOOUONNNOOUOONNOUOCGOOUUUEGOOOOOOEOUOUENUVLOSECUOOORNONOONNNOOOUNONOOEONEGOOUENOOOUUONOOOUEOSGOOonONOOOUoNSOOOoEONOUOnENOUOOoONOOCoOdOQUuoOOOUqOnONOOUOnONOUUquONOUUOONNNUOUNENUOUOnENSOOUbNNOUUOUbONOOUUnbNHOOneOENOGOUOGOOOUOUEEOSOOOHnONAdOUOnONOOOOUnatNTT 


UNLICENSED INSURERS 


PAGE 295 





VANUATU 


is dated April 16, 1945. Its general char- 
acter is stated at the top of the first page 
thereof in large black face type in these 
words, ‘This Policy Provides Indemnity for 
Loss of Life, Limbs, Sight and Time by 
Accidental Means, and Loss of Time by 
Sickness, to the Extent Hereinafter Lim- 
ited and Provided.’ Other relevant provisions 
read as follows: ‘STANDARD PROVI- 
SIONS « .. 


right and opportunity to examine the per- 


8. The Company shall have the 


son of the Insured when and so often as it 


may reasonably require during the pendency 
of the claim hereunder, and also the right 
and opportunity to make an autopsy in case 


of death where it is not forbidden by law. 

15. If any time limitation of this policy 
with respect to giving notice of claim or 
furnishing proof of loss is less than that 
permitted by the law of the state in which 
the Insured resides at the time this policy 
is issued, such limitation is hereby extended 
to agree with the minimum period permitted 
by such law. Refund of Premium.—If 
this policy is not satisfactory, it may be re- 
turned within one week from the date of 
issue to the Home Office of the Company 
or to the office of the Company in which 
the policy was issued, and any premium 
paid thereon will be refunded. If not so 
returned, the policyholder shall be deemed 
to have accepted the policy and to have 
agreed to be bound by its terms, provisions 
and conditions.’ 


The affidavit of G. Blair Heiser, vice- 
president of the defendant, which was offered 
in support of the motion to quash, in gen- 
eral follows the pattern held in the cases 
earlier reviewed in this paper to have been 
sufficient to negative any inference that the 
company was transacting business within 
the State of South Carolina. Continuing, 
the court said: ' 


“From the foregoing it may be stated that 
the application for insurance originated in 
South Carolina; that the policy, while pre- 
sumably executed in Illinois on the part 
of the insured, was not to become effective 
until it was accepted by the insured, a citizen 
and resident of South Carolina, in South Caro- 
lina; that it was in contemplation of the parties 
that the insurance should obtain in South Caro- 
lina as a protection to the insured therein; that 
the obligation of the insurer to pay in case of 
loss was an obligation to pay in South Caro- 
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lina at the residence of the insured or of his 
beneficiary as the case might be; and that 
the insurer had certain rights under the policy 
for its protection against unfounded claims 
which could be exercised only in South Caro- 
lina, such as the examination of the person 
of the insured, or the holding of an autopsy 
in case of the death of the insured. Further- 
more the policy contemplated that South 
Carolina law would govern the holding of 
autopsies and certain time limitations stated 
in the policy. See Standard Provisions 8 
and 15 above quoted. 


“T am of the opinion that the State in the 
exercise of its legislative power had the 
right, which it exercised in passing the Act 
in question, to define what acts occurring 
in the State would constitute the transacting 
of business therein so long as the definition 
was not arbitrarily unreasonable and did not 
do violence to the truth. The facts in this 
case are such as to constitute the transacting 
of business within the State in the sense of 
the State Act. The insurer, constructively 
at least, assumed its policy obligations in 
South Carolina, and undoubtedly the parties 
to the contract contemplated that the in- 
surer’s obligations, when conditions arose 
requiring the performance thereof, would be 
performed in South Carolina. There is noth- 
ing in the policy contract evincing an intention 
or an expectation on the part of either o 
the contracting parties that the obligatico.w 
assuined by the insurer would be performes 
in the normal course of events, in any state 
other than the state of the residence of the 
insured and his beneficiary. As_ said in 
Lumbermen’s Insurance Co. v. Meyer, 197 
U. S. 407 (pp. 416-17), 49 L. Ed. 810, 25 
S. Ct. 483: 


“ae 


... The policy does not state in so many 
words where such payment is to be made, but 
it is a general rule that, in the absence of 
any such provision, or of any language from 
which a different inference may be inferred, 
the right of the creditor to demand payment 
at his own domicile exists, and it is the duty 
of the debtor to pay his debt to the creditor 
in that way.’ 


“In the instant case the defendant actually 
did business in South Carolina; it assumed 
obligations to be performed in that State, 
and it acknowledged its accountability to 
state law in the policy contract. The de- 
fendant’s alleged obligations in this case, if 
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they exist, grow out of the contract which 
was entered into in this State and, by the 
terms of the contract, the defendant is bound 
to perform those obligations in this State. 
Such obligations as the defendant assumed 
under the policy arose by reason of the 
delivery of the policy in this State to a resi- 
dent thereof for acceptance therein and its 
actual acceptance by the insured in this 
State; and the happening of the conditions 
which make the defendant liable under the 
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Conclusion 


The moral, if any, which may be extracted 
from this presentation is that while existing 
statutes in most states are probably insufficient 
or inadequate to subject mail order insurers 
to service of process, yet the day is not 
distant when legislation similar to the South 
Carolina statutes which are especially aimed 
and directed at the subjection of these un- 
licensed mail order insurers to local process 
will ultimately evolve and be sustained. 


policy, if they do make it liable, are con- 
ditions which occurred in this State.” 


is 8 [The End] 
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Extension of Binders in California 


Commissioner Downey of California recently gave notice of a hearing held 
on April 6th to consider the promulgation of rules and regulations concerning the 
this extension of binders or cover notes beyond ninety days in the absence of the 


cting written permission of the Commissioner. Such a promulgation is in order to pre 
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vent any violation of the Insurance Code. The proposed rules and regulations pro 
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of the original covering note provided that it be in writing and a matter of perma 
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tion of the property or liability insured, the amount of insurance, the risk insured 
against, the commencement and termination dates, the basis or rates upon which 
the final premium is to be determined and paid. The regulations also provide for 
the issuance of a policy for at least the term of the covering notes and the charge 
of an undiscriminatory earned premium 
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ferred, Governor Dewey recently approved the bill that came before him permitting 
yment the savings banks in New York State to write life insurance in greater amounts 
e duty Whereas formerly the limit was $3,000, by the new law an insured may now pur 
editor chase $5,000. He made the statement: “It is sound that the maximum amount that 
may be written by the banks on the lives of the insureds should be increased. It 
vives recognition to the increased demand for this type of low-cost insurance and 
at the same time it also gives recognition to the lowered purchasing power of the 
dollar. 
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Territorial 
(‘@ Restriction Provisions 


By L. J. CUSHMAN .. . 


Brignolo, Miami 


The author was the successful counsel 
in the case of McCoy v. Elliott, 
Pennsylvania Casualty Company, 
garnishee, to which he refers herein, 
reported in 28 CCH AvuToMoOBILE CASEs 
381. The senior in the Miami, Florida, 
firm of Cushman and Woodard, and a 
member of the Florida and Ohio bars, 
he has specialized in trial practice for 
the past twenty years. 


OHN McCOY was an itinerant farm 
~@ hand who traveled from place to place 
working on farms growing winter vege- 
tables. About sun-down on December 11, 
1943, he left Homestead, Florida, in his 
truck, on his way to Okeechobee, Florida, 
a distance of about one hundred miles, 
where the winter vegetable crop was ready 
for harvest. His wife, Mattie, rode with 
him, and a woman friend of the family was 
riding on the bed of the truck. It was a 
cold night, and after they had gone a short 
distance they stopped. Mattie joined the 
other woman on the bed of the truck behind 
the cab, where they were sheltered from 
the wind, and the two women went to 
sleep. McCoy was driving about thirty or 
thirty-five miles per hour when suddenly a 
huge gray shape loomed up on the road 
ahead of him, and he swerved sharply to 
his left. However, the right hand side of 
his truck hit the object, and in the crash 
Mattie McCoy was thrown from the truck 
to the road. McCoy had crashed into a 
huge truck which was standing still on the 
paved road with all lights off. As soon as 
the crash occurred the driver of the truck 
switched on the lights and drove away, 
leaving Mattie McCoy lying on the high- 
wav. She died before she reached a hos- 
pital. The driver of the truck was caught 
shortly thereafter and confined in jail pend- 
ing investigation. The truck was owned 


by Milton R. Elliott of Laurel, Delaware, 
and driven by Ralph Bounds. McCoy 
brought suit against Elliott for the death of 
his wife, and the case was removed into 
the United States District Court for the 
Southern District of Florida, where the 
trial resulted in a verdict and judgment for 
McCoy for $4,000. The Pennsylvania Cas- 
ualty Company had issued to Milton R. 
Elliott an automobile liability insurance pol- 
icy in standard form subject to a warranty, 
attached as a “rider,” that the regular and 
frequent use of the truck would be confined 
during the policy period to the territory 
within a five hundred mile radius of the 
limits of the city or town of principal ga- 
raging, which was Laurel, Delaware, and 
that no regular or frequent trips are or 
would be made during the policy period to 
any location beyond a five hundred mle 
radius from Laurel, Delaware. 

Florida has no special statutory proceed- 
ing for enforcement of the insurer’s liability 
under such policies by petition after judg- 
ment, and garnishment after judgment is 
the procedure to enforce liability. See 
Elliott v. Belt Automobile Association et al, 
87 Fla. 545, 100 So. 797; Poole v. Traveler's 
Insurance Company, 130 Fla. 806, 179 So. 138 
and Michel v. American Fire & Casualty 
Company (CCA-5), 82 F. (2d) 583. Garnish- 
ment proceedings to enforce the policy were 
defended by the Pennsylvania Casualty 
Company upon the ground that Milton R. 
Elliott, the assured, had breached the war- 
ranty already mentioned, which read as 
follows: 

“In consideration of the reduced premium 
at which this policy is issued it is wat- 
ranted by the Assured that the regular and 
frequent use of the commercial automobiles 
described in the policy is and will be con- 
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fined during the policy period to the terri- 
tory within a five hundred mile radius of 
the limits of the city or town of principal 
garaging of such automobiles; that no regu- 
lar or frequent trips are or will be made dur- 
ing the policy period to any location beyond a 
five hundred mile radius from the limits of 
the city or town of principal garaging of 
such automobiles.” (Italics supplied.) 

The policy was issued July 28, 1943, for 
the policy period ending July 28, 1944, at 
12:01 A. M., and notwithstanding the “rider” 
contained this significant provision: 

“VIII Policy Period, Territory, Purposes 
of Use. This policy applies only to acci- 
dents which occur during the policy period, 
while the automobile is within the United 
States of America, its territories or posses- 
sions, Canada or Newfoundland, or is being 
transported between ports thereof, and is 
owned, maintained and used for the pur- 
poses stated as applicabie thereto in the 
declarations.” 

After the policy was issued, the truck had 
been used to haul cantaloupes and other 
vegetables from the vicinity of Laurel, Dela- 
ware, to markets in Philadelphia, New York 
and Boston. In the winter time Elliott, 
the assured, used it to haul wood to his 
mill near Laurel, but about the last of Oc- 
tober his son, Joshua Elliott, a produce 
merchant, took the truck to Florida, where 
he intended to buy vegetables, and work up 
the coast, following the seasons. It had 
been intended, however, that the truck 
would make only one or two trips north 
hauling vegetables and then return to 
Laurel, Delaware, to begin hauling wood 
for the mill. As soon as they arrived at 
Okeechobee, Florida, the truck was loaded 
with vegetables and departed for New York. 
The truck returned to Okeechobee and, 
after a short layover, hauled another load 
of vegetables to Richmond, Virginia, and 
Washington, D. C. Again returning to 
Okeechobee, it was loaded for what was 
intended to be its last trip north hauling 
vegetables. While the truck was waiting 
for a load, however, Bounds, the driver, 
drove it out on the highway and stopped it 
on the pavement with the lights turned off, 
and Mattie McCoy lost her life when her 
husband’s truck crashed into it. 


The insurer’s liability depended upon 
whether two or three trips to Florida, ad- 
mittedly beyond the five hundred mile radius 
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from Laurel, Delaware, constituted “regular 
and frequent use” of the truck beyond the 
prescribed limit and whether the two or 
three trips made were “regular or frequent 
trips ... beyond a five hundred mile radius” 
which would relieve the insurance company 
of liability under the “rider.” The Court 
held that two or three trips did not consti- 
tute “regular or frequent use” and that the 
two or three trips made in this case were 
not “regular or frequent trips” which would 
relieve the company of liability. See McCoy 
v. Elliott, Pennsylvania Casualty Company, 
Garnishee, 28 CCH AvutomosiLeE Cases 381, 
72 F. Supp. 790." 


Analysis of ‘‘Rider’’ 

The “rider” entirely lacks the precision 
which characterizes most insurance con- 
tracts. It is difficult to understand how the 
insurance company’s interest can be served 
by ambiguous language, especially since the 
company has the absolute right to dictate 
the terms of its policies except where stat- 
utes require certain terms, in the light of 
the rule that ambiguities and uncertainties 
will be resolved against the insurer and in 
favor of the beneficiary. From the stand- 
point of counsel, whether seeking to enforce 
liability or seeking to relieve the insurance 
company of liability, the questions which 
arise are: 

(1) Does the burden of proving a breach 
of such a warranty rest upon the insurance 
company or upon the assured or other per- 
son seeking to enforce liability under the 
policy? 

(2) What must be shown to establish a 
breach of such warranty? 

(3) To what extent is the question of a 
breach a question of fact for judge or jury? 


Types of Restrictive Provisions 
There are two general types of provisions 
intended to restrict the place of use of motor 
vehicles: first, stipulations that the insured 
vehicle will be “principally used” in a 
specified city or town, such as found in 
Zurich General Accident & Liability Insurance 
Company v. Thompson, 49 F. (2d) 860, and 
Brooks Transportation Company v. Mer- 


chants’ Mutual Casualty Company (Del.) 


1 Affirmed on appeal, April 1, 1948, 29 CCH 
Automobile Cases 180. 
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171 Atl. 207, or that the vehicle will be 
“principally garaged and used” within a 


specified city or town, county, township or 
state, as in Arbuckle v. Lumbermen’s Mutual 
Casualty Company of Illinois (CCA-2), [15 
CCH AvutTOMOBILE CASEs 312] 129 F. (2d) 
791; Sutton v. Hawkeye Casualty Company 


(CCA-6) [19 CCH Avtomostte Cases 307], 


138 F. (2d) 781, and Connecticut Indemnity 
Company v. Howe (Cal.), [13 CCH Avuto- 
MOBILE CASES 159] 41 Fed. Supp. 222, and 
second, stipulations restricting the “regular 
and frequent use” of the vehicle to a speci- 
fied territorial limit, involved in McCoy vw. 
Elliott, supra; American Indemnity Company 
v. Carney, (Mo.), [20 CCH AvurtTomosILe 
Cases 904] 54 F. Supp. 273; Bandy v. East 
& West Insurance Company (Mo.), [14 CCH 
AUTOMOBILE CASEs 859] 163 S. W. (2d) 350, 
and Kindred v, Pacific Automobile Insurance 
Company (Cal.), 75 P. (2d) 69. 


Stipulations as to the place of use or 
garaging are promises by the assured that 
something shall be done or omitted after 
the policy is in effect and during its con- 
tinuance, and hence, such stipulations are 
“promissory” warranties, in the nature of 
conditions subsequent. See 32 C. J. 1273, 
1274 (Insurance) and 32 C. J. S. 276 (In- 
surance). Other familiar examples of 
“promissory” warranties are the familiar “iron 
safe” clause in fire policies (Tillis v. Liver- 
pool & London & Globe Insurance Company, 
46 Fla. 268, 35 So. 171) and the warranty 
against “other insurance” (Eagle Fire Com- 
pany v. Lewallen, 56 Fla. 246, 47 So. 949). 
Such warranties relate primarily to a con- 
dition which the assured warrants shall or 
shall not exist during the term of the policy, 
that is, the assured “promises” that the con- 
dition warranted against will or will not 
exist in the future, that is, during the policy 
period, and hence are “promissory war- 
ranties” in the nature Of conditions subse- 
quent, rather than conditions precedent, and 
hence, if the insurer seeks to escape liability 
upon the ground that such a warranty has been 
breached, the burden rests upon the com- 
pany to establish the breach, 46 C. J. S. 396 
(Insurance). Regardless of the rule just 
stated it would appear that the burden of 
proof should rest upon the insurer to estab- 
lish a breach of such warranties because 
the insurer either has peculiar and complete 
knowledge concerning the existence of the 
facts relating to the “regular and frequent 
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use” of the vehicle or has control of the evi- 
dence as to such matters because of the 


insurer’s relation to the assured, and the 


right of the insurer to require cooperation 
under the cooperation clause. Therefore, 
the burden of proof should rest upon the 
insurer upon the principle that the party 
having peculiar knowledge of fact or con- 


trol of evidence relating to the issue has the 


burden of proof as to the fact or issue. See 
31 C. J. S. 721 (Evidence). 


Burden of Proof 


In cases involving both types of stipula- 
tion the courts treat such stipulations as 
promissory warranties and impose the bur- 
den of proving a breach upon the insurance 
company rather than upon the person seek- 
ing to enforce the policy. Thus, in Arbuckle 
v. Lumbermen’s Mutual Casualty Company, 
supra, speaking of the first type of stipula- 
tion, the court said: 

“Although the plaintiff had the burden 
of proving the policy and that it covered 
Newman’s automobile the judge correctly 
charged that the burden of proving a breach 
of the condition that the car would be kept 
and used principally at Callicoon or vicinity 
was upon the defendant.” (Italics supplied.) 

In Bandy v. East & West Insurance Com- 
pany, supra, speaking of the second type of 
stipulation the court said: 

“Before the certificate described will be 
violated on that ground such use must have 
been ‘regular or frequent’, regardless of 
whether such use was personal or for others. 
As defendant sought to avoid liability on 
the ground of such usage, the duty of going 
forward with the evidence on that point 
rested on defendant. Hill v. Connecticut 
Mutual Insurance Company, 235 Mo. App. 
752, 146 S. W. 2d, 651 loc. cit. 659. 

“Before defendant could avoid liability 
under the policy and certificate on the 
ground that such usage was ‘regular and 
frequent’, defendant must have shown such 
fact and, in the absence of such proof for 
an admission from plaintiff, liability cannot 
be avoided on the ground that the endorse- 
ment on the certificate was violated by 
plaintiff.” 

Thus, while it is safe to conclude that the 
burden of proving a breach of the warranty 
rests upon the insurance company, counsel 
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for the person seeking the benefit of the 
policy must be prepared to successfully 


challenge the evidence offered to relieve the 
company, and, therefore, cannot rely wholly 
upon the burden of proof because the com- 
pany may be able to carry the burden. It 
then becomes his duty to go forward with 
the evidence or fail. 


Sufficiency of Evidence 


The reported decisions furnish no satis- 
factory rule to be applied to determine the 
sufficiency of evidence to establish a breach 
of either type of warranty. This is due in 
no small degree to the inherent ambiguity 
in the language employed in the policy pro- 
visions. Speaking of such provisions gen- 
erally, it is said in Appleman, J/nsurance 
Law and Practice, Volume 7, pages 60-61, 
that: 


’ 


“It should be noted, however, that the 
courts generally take a more liberal con- 
struction of a provision describing the place 
of principal use and garaging when lia- 
bility questions arise than when the matter 
arises upon claim being made by the insured 
personally for damage to the vehicle. The 
reason seems to be that the court is re- 
luctant to avoid liability to injured third 
persons upon such ground, regarding the 
contracts to be same when in the nature 
of third party beneficiary agreements, 
whereas they do not hesitate to uphold the 
provision when it arises between the imme- 
diate parties to the contract. Jt is definitely 
clear that the mere casual bringing of trucks 
into a state other than the one in which a 
liability policy required them to be principally 
maintained would not, of itself, defeat re- 
covery, the test being, rather, whether or not 
the removal was apparently permanent. ; 
It is the continuous use of the vehicle rather 
than an occasional or incidental use, which 
determines what the place of use actually is. 
Even the fact that it was kept in the city 
except over weekends, or that the insured 
drove over the state from such location, 
has been held insufficient to relieve the 
insurer of liability.” (Italics supplied.) 

The difficulty presented by the language 
employed was pointed out by the court in 
Zurich General Accident & Liability Insurance 
Company v, Thompson, supra, where the war- 
ranty was that the automobile was main- 
tained, garaged and would be “principally 


used in the city or town of Mill Valley”, 
California. The court said: 


“The meaning of the term ‘principally’ 


is somewhat uncertain and indefinite at 
best, and this is especially true where it 
relates to the movements or place of use 
of the modern automobile. This was fully 
recognized by the parties to the contract 
of insurance, because the policy expressly 
authorized the use of the automobile at any 
place within the limits of the United States 
and the Dominion of Canada. The Policy 
in this respect must therefore be liberally 
construed.” 

In Arbuckle v. Lumbermen’s Mutual 


Casualty Company, supra, the Circuit Court 
of Appeals upheld the action of the lower 
court in submitting to the jury the meaning 
of the language used in the policy. The court 
said: 

“The trial judge allowed the jury to 
determine whether there was compliance 
with the policy condition that the automo- 
bile be used and kept principally in Callicoon 
and vicinity. In his charge he instructed 
the jury as to the two questions for their 
consideration—the meaning of ‘principally 
used at R. F. D. No. 2, Callicoon, N. Y. 
& Vic. and garaged at Same,’ and the dis 
puted fact of how much of the time the 
car was kept and used in Callicoon. 

“This clause in the policy clearly was 
uncertain in meaning and it was proper 
to show the setting in which the language 
of the condition was used in order to be 
able to assign to it the meaning intended 
by the parties. Thomas v. Scutt, 127 N. Y. 
133, 27 N. E. 961; Becker v. Peter A Frassee 
& Co., 255 N. Y. 10, 173 N. E. 905; Loonsk 
Bros., Inc. v. Sinclair Motor Corp., 254 App, 
Div. 137, 139, 4 N. Y. S. (2d) 416. That 
the agent had authority to insert in the 
policy Newman’s representations as to where 
the automobile would be principally used 
and kept cannot be successfully questioned. 
It was, therefore, not error for the judge to 
submit to the jury on such evidence the ques- 
tion of the meaning of the language used when 
the policy was prepared and issued. Utica 
City National Bank v. Gunn, 222 N. Y. 204, 
118 N. E. 607; Kenyon et al. v. Knights 
Templar & Masonic M. A. Ass'n, 122 N. Y. 
247, 254, 25 N. E. 299; Rankin v. Fidelity 
Ins. Trust & S.-D. Co., 189 U. S. 242, 253, 

Ed. 792. (Italics sup- 
plied.) 
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“The trial judge did that clearly in words 
which are typified by the following: ‘It is 
for you to say what it means. Did vicinity 
mean Callicoon and a limited area outside 
of it, or did it mean Callicoon and the use 
in coming to New York? It is a term 
which is relative. Vicinity has not been 
shown at this trial to mean any particular 
territory and it is for you to say whether 
or not the use of the word vicinity was 
sufficient to include a use particularly, if 
you please, 125 miles away, which was about, 
I think, the distance, 125 or 135 miles that 
Newman said it was from Callicoon to New 
York.’ The court further charged the jury 
that: ‘Once the meaning of the words under 
the circumstances has been established, then, 
of course, there could be no waiver of the 
terms by any agent’ and properly left it 
to determine the meaning of the word ‘prin- 
cipally’ as used in the contract of insurance. 
Zurich General Accident & Liability Ins. Co. 
v. Thompson, 9 Cir., 49 F. 2d 860. Thus 
the jury was correctly permitted, not to 
find any waiver of the policy terms, but 
to find what the ambiguous terms used in 
the policy actually meant. And especially 
in view of the principle that, as the terms 
of an insurance policy are what the com- 
pany makes them any ambiguity is to be 
resolved liberally in favor of the insured, 
Mutual Life Ins. Co. of New York v. Hurnt 
Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 
L. Ed. 235, 31 A. L. R. 102; Greenbaum v 
Columbian Nat. Life Ins. Co., 2 Cir., 62 F. 
2d 56; Gerka v. Fidelity & Casualty Co., 251 
N. Y. 51, 167 N. E. 169, the jury was 
justified in finding from the evidence that 
the language of the policy covered the auto- 
mobile used and garaged as Newman’s car 
was shown to have been used and kept 
during the policy period.” 


Amount of Proof 


, 

Thus, because of the ambiguity of the 
terms, even the meaning to be ascribed to 
the words used has been held to be a fact 
subject to proof. It is difficult to reconcile 
the various decisions construing such pro- 
visions or to deduce from them any rule as 
to what must be proved in order to estab 
lish a breach of either type of warranty, 
except that it appears to be safe to conclude 
that a mere occasional use beyond the pre- 
scribed territorial limit is insufficient to 
establish a breach of either type of warranty. 


—T00nEennEeoonee enn 


In Kindred v. Pacific Automobile Insurance 
Company, 75 P. (2d) 69, the evidence tended 
to prove that the insured truck was “used 
continuously in distributing empty boxes 
among various orchards in Fresno and Kings 
County” and “in gathering picked fruit from 
said orchards and hauling it to Los Angeles.” 
The court held that this was sufficient to 
show “regular and frequent use” of the truck 
beyond the territorial limit of fifty miles 
from the place of principal garaging. In 
Connecticut Indemnity Company v. Howe, 
supra, the policy had been issued in Palo 
Alto, California, and contained a. stip- 
ulation that the insured vehicle would be 
“principally garaged and used” in Palo Alto, 
Apparently the assured moved his residence 
to Los Angeles, where he was attempting 
to establish himself as a teacher giving 
automobile driving lessons. The court held 
that, although the assured had only been in 
Los Angeles about a month, the evidence 
led “to but one conclusion, and that is that 
defendant, Howe, (the assured) had changed 
his residence to Los Angeles or vicinity and 
that his automobile was no longer principally 
garaged and used in the town of Palo Alto, 
California,” and, therefore, the policy was 
no longer in effect. This would indicate that 
if the evidence shows that the assured changed 
his residence and ceased to be a resident of the 
city or town where he was residing when 
the policy was issued, then a warranty as to 
the place where the vehicle would be “prin- 
cipally garaged and used” would be breached 
and the insurer relieved. Sutton v. Hawkeye 
Casualty Company (CCA-6), supra, however, 
casts grave doubt upon such a conclusion. 
In that case the policy contained a warranty 
that the insured vehicle “will be principally 
garaged and used” in Kalamazoo, Michigan, 
“unless otherwise specified herein—no excep- 
tions.” The policy was issued in Kalamazoo, 
Michigan, on May 8, 1941; in the latter part 
of October or first part of November, 1941, 
White, the assured, moved his residence from 
Kalamazoo to Chattanooga, 
where he worked as a cab driver for the 
Yellow Cab Company and where he con- 
tinued to reside until at least March 21, 1942, 
a period of about four or five months, as 
compared with one month in Connecticut 
Indemnity Company v. Howe, supra. Yet, 
directly opposed to the Howe case, the court 
held that there was no breach of the war- 
ranty and held the insurance company liable. 


Tennessee, 
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Speaking of the exact point upon which the 
court had relieved the insurance company 
from liability in the Howe case, the court 
said: 

“It is urged by counsel for the insurance 
company that, since the assured changed his 
residence and removed the car to his new 
home, the principal use of the car was then 
at the place of new residence, and the war- 
ranty or condition was thereby violated. But, 
there is no mention in the policy of any pro- 
vision relating to notice of change of ad- 
dress of the assured, change of residence, 
or removal of the automobile outside the 
state, which are often found in similar in- 
surance policies—all of which is suggestive 
that such eventualities would have no effect 
upon the protection extended by the policy. 
Furthermore, if the assured used his car 
during several months on a trip or a visit, 
for a lesser period than he used it at his 
stated place of residence, it could be sim- 
ilarly urged that, at that time the car was 
no longer principally used in Kalamazoo. 
Sut such a contention would be without 
merit. For even though the policy be con- 
strued in favor of the insurer, it is seen that 
provision is made for these very contin- 
gencies by the extending of protection for 
any use in Canada or the United States, sub- 
ject only to the stipulation that the car would 
be principally used at the place mentioned 
in the policy. The assured used his car ap- 
proximately six months of the yearly insur- 
ance period in Kalamazoo, before changing 
his residence and had, at most, used it for 
only four months in Chattanooga before the 
time of the accident—which would be taken 
as the date determining the period to be 
considered on the question of where the 
principal use of the car has been made. The 
foregoing can be viewed as sustaining ap- 
pellants’ not unreasonable contention that 
the car was, in fact, principally used in Kala- 
mazoo up to the time of the accident, and 
that there was, therefore, no breach of 
promissory warranty or condition, no matter 
how the provision in question be construed.” 


Distinction in Type of Case 


It is true that the Howe case was a de- 
claratory judgment action between the in- 
surance company and the assured, while the 
Sutton case was a proceeding by an injured 
third party to enforce liability under the 


policy issued to White. Making due allow- 
ance for the fact that the courts apparently 
construe such stipulations more liberally 
when the question of liability arises between 
an injured third person and the insurance 
company than when it arises directly be- 
tween the insurance company and the as- 
sured (Appleman, op. cit.), it is difficult to 
reconcile the two decisions. Bandy v. East 
& West Insurance Company, supra, and Amer- 
ican Indemnity Company v. Carney, supra, like 
Kindred v. Pacific Automobile Insurance Com- 
pany, supra, and McCoy v. Elliott, supra, 
involved the second type of warranty, restrict- 
ing the “regular and frequent” use of the 
vehicle to a territorial limit within a pre- 
scribed radius of the place of principal gar- 
aging. 

The courts in none of these cases attempted 
to define “regular and frequent use” or “reg- 
ular or frequent trips”. The court’s discus- 
sion of the question in Bandy v. East & West 
Insurance Company, supra, is typical: 

“Before the certificate described (i. e., the 
policy) will be violated on that ground such 
use must have been ‘regular or frequent,’ re- 
gardless of whether such use was personal 
or for others. We must hold that the 
proof is not sufficient that plaintiff violated 
his certificate endorsement by ‘regular and 
frequent’ use of his truck outside of a radius 
of fifty miles from the place of its principal 
garaging. It was only the ‘regular and fre- 
quent’ use outside of the fifty mile limit 
which was forbidden. Plaintiff con- 
cededly was outside of the fifty mile limit 
with his truck at the time of the fire; but 
there is not sufficient proof that such trips 
were ‘regular and frequent.’ Plaintiff did 
not testify that such trips were his only 
business and there was no sufficient proof 
on this vital point. Witness Kisler came 
nearest to making this proof when he testi- 
fied that plaintiff was engaged in 1938, pos- 
sibly he meant 1939, in hauling to Iowa and 
that he was driving the truck for plaintiff for 
about three months and was with him at the 
time of the fire; but we cannot say from this 
testimony that plaintiff’s trips to lowa were 
‘regular and frequent’ or that plaintiff did 
not engage at other times in hauling for other 
persons within such radius, and we would 
not be justified in holding that plaintiff vio- 
lated such endorsement sufficiently to defeat 
recovery. Before defendant could avoid lia- 
bility under the policy and certificate on 
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the ground that such usage was ‘regular and 
frequent’, defendant must have shown such 
fact and, in the absence of such proof for an 
admission from plaintiff, liability cannot be 
avoided on the ground that the endorsement 
on the certificate was violated by plaintiff.” 


Empty Words 


This makes it plain that the mere fact 
that the accident occurred outside the pre- 
scribed territorial limit is not sufficient; the 
proof must establish that such trips were 
“regular and frequent,’ but what is suffi- 
cient proof of that fact is not stated. It is 
true, it is suggested, that proof that such 
trips were the assured’s only business might 
suffice; but it would seem that 
quirement would be too severe, and much 
less should be sufficient. In cases involving 
trucks, many avenues of investigation sug- 
gest themselves. For example: Did the 
truck carry license plates of more than one 
state, which might tend to prove regular 
and frequent use or trips to another state 
beyond the limit? What permits or certifi- 
cates of convenience and necessity did the 
assured hold, which might tend to prove 
regular frequent use or trips beyond the 
limit? The cargo being hauled might of 
itself indicate the distance from the principal 
place of garaging. Whether the truck is 
equipped with large gas tanks and a place 
for a relief driver to sleep might be circum- 
stances with others to prove or disprove that 
the “regular and frequent use” of the truck 
was confined to the prescribed territorial 
limit and that no “regular or frequent trips” 
were made beyond that limit. In conclusion, 
because of the ambiguity of the language 
employed in both types of warranty, each 
case must, to a large degree, stand on its 
own facts. When even the meaning of the 
words employed in the contract may depend 
upon facts in evidence, the importance of a 
thorough investigation, preparation and de- 
velopment of all available facts cannot be 
over-emphasized. 


such a re- 


Breach of Warranty 


Whether there has been a breach of such 
stipulations has usually been held a question 
of fact. Thus, in Zurich General Accident & 


Liability Insurance Company v. Thompson, 
supra, upholding the refusal to direct a ver- 
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dict for the insurance company, the court 
said: 

“. . the court instructed the jury, in 
effect, that, if they found that the policy 
contained a special condition that the auto- 
mobile would be maintained, garaged and 
principally used in Mill Valley, and that 
thereafter the automobile was, for a consid- 
erable period of time prior to the accident, 
maintained, garaged, and principally used 
in San Francisco, without notice to the 
insurer and without a request for an amend- 
ment of the special condition changing the 
place of maintaining, garaging, and princi- 
pal use to San Francisco, and that such 
change or amendment would call for a larger 
premium, the failure of the assured to com- 
ply with the special condition avoided the 
policy, and their verdict should be for the 
defendant. 

“There was no exception to the charge 
as thus given, but counsel earnestly insist 
that under the undisputed facts the verdict 
should have been for the appellant, and that 
the court should have so directed the jury 
With this contention we are unable to agree. 
The meaning of the term ‘principally’ is 
somewhat uncertain and indefinite at best, 
and this is especially true where it relates 
to the movements or place of use of |the] mod- 
ern automobile. This was fully recognized 
by the parties to the contract of insurance, 
because the policy expressly authorized the 
use of the automobile at any place withit 
the limits of the United States and the 
Dominion of Canada. The policy in this 
respect must therefore be liberally con- 
strued.” 

The same conclusion was reached in 4r- 
buckle v. Lumbermen’s Mutual Casualty Com- 
pany, supra: 

“The trial judge allowed the jury to 
determine whether there was compliance 
with the policy condition that the automo- 
bile be used and kept principally in Callicoon 
and vicinity. In his charge he instructed 
the jury as to the two questions for their 
consideration—the meaning of ‘principally 
used at R. F. D. No. 2, Callicoon, N. Y. & 
Vic. and garaged at Same,’ and the disputed 
fact of how much of the time the car was 
kept and used in Callicoon. 

“The trial judge did that clearly in words 
which are typified by the following: ‘It is 
for you to say what it means. Did vicinity 
mean Callicoon and a limited area outside 
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of it, or did it mean Callicoon and the use 
in coming to New York? It is a term which 
is relative. Vicinity has not been shown at 
this trial to mean any particular territory 
and it is for you to say whether or not the 
use of the word vicinity was sufficient to 
include a use particularly, if you please, 125 
miles away, which was about, I think, the 
distance, 125 or 135 miles that Newman said 
it was from Callicoon to New York.’ 

Thus the jury was correctly permitted, not 
to find any waiver of the policy terms, but 
to find what the ambiguous terms used in the 
policy actually meant.” (Italics supplied.) 

The Delaware Court in Brooks Trans- 
portation Company v. Merchants’ Mutual Cas- 
ualty Company, supra, held that: 

“The question as to whether there has 
been a breach of warranty is a question for 
the jury and this is especially true as in 
the case where it involves the language here 
used. The use of the truck is restricted 
‘principally’ to Baltimore. This word ‘prin- 
cipally’ is a relative term and its meaning 
and the breach or compliance with the 
policy must depend upon the evidence and 
therefore becomes a question for the jury.” 

Reasonable men might differ as_ to 
whether the use of a vehicle beyond a pre- 
scribed limit was “regular and frequent” 
or whether trips beyond the limit were “reg- 
ular or frequent” or whether a vehicle has 


been “principally garaged and used” within 
a certain specified locality, even where the 
facts are not in controversy; therefore, un- 
der the rule followed in most jurisdictions 
the courts are in substantial agreement that 
the question remains one of fact for the 
court or jury 


Conclusion 


The courts seem to be in substantial 
agreement upon two propositions: First, 
the two types of stipulations discussed are 
promissory warranties in the nature of con- 
ditions subsequent, and the burden of prov- 
ing a breach of such warranties rests upon 
the insurance company seeking to escape 
liability upon that ground. Second, whether 
there has been a breach of such warranty is 
peculiarly a question of fact for the judge 
or jury, even though the facts are not in 
controversy, if the conclusions to be drawn 
therefrom are such that reasonable men 
might differ as to the conclusion. No pre- 
cise rules have been developed as to the 
facts necessary to establish a breach of either 
type of warranty. All such cases appear to 
rest upon the peculiar facts of each case, 
and a thorough and exhaustive investiga- 
tion, preparation, and presentation of the 
facts on either side is both desirable and 


[The End] 


necessary. 
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Change in Auto Rates in Six States 


The National Bureau of Casualty Underwriters recently announced a revision 
in automobile bodily injury and property damage rates for California, Idaho, 
Missouri, Rhode Island, West Virginia and the District of Columbia. The rates 
to are thus being alligned by states in accordance with the most recent available ex 
nee perience. The trend of the new rates continues upward. In addition to the rate 
mo- change, a new private passenger car classification has been introduced, to apply 
oon to non-business use of cars driven by operators under twenty-five years of age 
ted These will carry a rate five percent under business use operations 
heir 
ally 
ited ‘ 
a Plane Owner Sues Pilot 
The owner of a two-seater plane filed a $4,675 damage suit, in Louisville, 
rds Kentucky, against the pilot, who crashed into a tree. The owner charged that 
it is the pilot invited him to go flying in the plane and landed against his warning. 
nity An additional $3,000 was sought for personal injury. 
side 
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Digested from the Minnesota Law Review 


for January, 1948 


Contributory Negligence As Defense 
To Violation of Statute 


By WILLIAM L. PROSSER 


Ts E CASE OF Dart v. Pure Oil Com- 
pany, [14 CCH Neciicence Cases 875] 
27 N. W. (2d) 555 (Minn. 1947) is by way 
of being a celebrated one. The defendant 
Pure Oil Company sold to the Dispen 
Grocery a quantity of what purported to 
be kerosene, and the Dispen Grocery resold 
a can of it to the plaintiff’s intestate. There 
was evidence that the liquid in the can was 
a mixed product containing some gasoline, 
with a flash point falling within the stat- 
utory definition of gasoline, and that its sale 
as kerosene violated a Minnesota statute. 
Plaintiff’s intestate made use of the liquid 
in the can to start a fire, and was killed by 
the resulting explosion. There was evi- 
dence, almost entirely circumstantial, tend- 
ing to show that he was negligent in doing 
so. On this record the trial court directed a 
verdict for the defendant and denied a mo- 
tion for a new trial. On appeal plaintiff's 
counsel boldly contended that whenever an 
action is founded upon intentional acts of 
the defendant which violate a statute, it 
must be regarded as an action for an inten- 
tional or “willful” tort, to which contribu- 
tory negligence cannot be a defense. 


It was this contention which engaged the 
attention of the Supreme Court and led it 
to call upon its friends. If the contention 
were to be upheld, it is obvious that the 
consequences would be sweeping. It is safe 
to say that today negligence actions are 
very much in the minority, in which there 
is not some claim of violation of a statute, 
ordinance or regulation. Viewed in this 
light the contention was no less than a 
challenge to the entire doctrine of con- 
tributory negligence and a proposal for its 
abolition in the majority of negligence cases. 
The decision concluded that the defense 


Mr. Prosser is Professor of Law, 
Harvard University 


of contributory negligence was open to the 
defendant. It was held that the issue of 
contributory negligence was one of fact for 
the jury and the case was sent back for a 
new trial. 


Rationale of Such Tort Liability 


There has been much discussion of the 
theoretical problem of why the violation of 
a purely criminal statute which says noth- 
ing about tort liability should ever give rise 
to it. The reason usually given by the 
courts is that the legislature intended to 
provide such liability, or that such an in- 
tent is to be “presumed.” Ordinarily this 
is the barest fiction, since the obvious con- 
clusion to be drawn from the silence of the 
statute as to any civil remedy is that the 
legislators intended not to provide it, or at 
least that they did not have the question 
in mind and had no intentions at all. Agaiz, 
it has been said that the reasonable man will 
obey the criminal law, and that one who 
does not is not acting as a reasonable man, 
and therefore must be negligent. This is a 
poor explanation for the cases in which 
criminal statutes have been held to give rise 
to actions for trespass, fraud or other torts 
not based on negligence at all, or for the 
refusal to permit even a negligence action 
where the statute is found not to be in- 
tended to protect the class of persons in 
which the plaintiff is included, or not to 
be intended to protect them against the par- 
ticular risk. No doubt the most tenable 
explanation is that the court finds in the 
statute an expression of a policy for the 
protection of a particular class of people 
against the forbidden conduct, and that in 
furtherance of that policy it is proceeding, 
by a species of judicial legislation well 
grounded in precedent, to afford an addi- 
tional remedy of its own. 
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Important Consideration as a springboard for a frontal attack upon 
Overlooked the entire doctrine. 


All of the discussion has centered around Legislative Intent 
actions for negligence. It seems almost pa : ; 7 
entirely to have overlooked the fact that There remains for consideration a op 
a violation of a statute is not necessarily of unusual and exceptional statutes in which, 


to be classified as negligence, but may afford although the action is founded on negli- 


a basis for actions for other torts. The 8*"°° the court has found a legislative 


violation of a statute is not always to be intent to remove the defense of contributory 
classified as negligence. It is a logical con- negligence. In such a or intent - 
clusion that contributory negligence is of always attributed to the legislature. Usually 
importance only in those cases in which it the statute itself is silent, and the legislative 
woell be actin cso dtemtdaean. “8 found from its character and ob- 
utory rule were one developed by the com- Vi0US Purpose, and from the background 
nem te of the social problem and the particular 
hazard at which it is directed. The typical 


Contributory negligence is, then, avail- cases are those of child labor acts, 


able as a defense in the normal action for 

negligence based on the violation of a stat- 
the ute. However, in two comparatively recent 
n of cases—Hanson v. Hall, 202 Minn. 381, 279 
oth- N. W. 227 (1938) and Flaherty v. Great is caused by the fault of both parties. He 
rise Northern Railway Company, 218 Minn. 488, has long advocated the adoption in Minne- 
the 16 N. W. (2d) 553 (1944)—the court has sota of a statute apportioning damages 
1 to unexpectedly stated in broad terms that con- between the parties according to their esti- 
| in- tributory negligence is never a defense mated fault, in line with the “comparative 
this where the action is founded upon an “inten- negligence” acts which are in successful 
Con tional violation of a statute.” Counsel in operation in a number of other states. 


i the Dart case made use of these decisions [The End] 
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= Standing Still Though Walking 

is a Recently, Sidney V. James, an engineer with the Underwriters’ Laboratories, 
thich Inc. in Chicago, explained the secret of safe walking. He declared: “Our study 
rise of the walking process has led us to believe that, insofar as the contact of the shoe 
torts with the surface is concerned, normal and safe walking depends on stationary or 
- the static contact... The rocking or rolling motion roughly corresponds to the rolling 
ction of a wheel during which action the area in contact with the pavement is mo- 
e in- mentarily stationary relative to the pavement.” Mr. James went on to explain, 
1s in “The walking process may be studied in a simplified form by considering a person 
st to walking with stilts. The legs swing and bring the stilts in contact, first one and 
par- then the other, with the payment. The forward-reaching still contacts the pave- 
nable ment at an angle and the person’s weight is gradually transferred to it as the 
: the angle with the vertical decreases. The stilt swings through the vertical position 
» the and finally assumes an angle again before the take-off point is reached. If the 
| walkway is rough—that is, if it provides a large amount of friction as the stilt con- 
tacts—the stiltwalker may take long strides safely. In this action the extreme 
vertical angle of the stilt reaches relatively large values. If, however, the walkway 
is slippery, only short steps can be safely taken—the vertical angle of the stilt is 
small.” Mr. James explained: “This is the fundamental action in actual walking 
with actual shoes.” 


The writer is no friend of contributory 
negligence. He dislikes it because it places 
upon the plaintiff, who usually is least able 
to bear it, the entire burden of a loss which 
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Opinions here and there: 


“The Attorney General Says—” 


USE OF EXISTING MACHINERY 
UNDER NEW RATING LAWS 


Prior to the enactment of two new rating 
laws, which are to be administered by the 
Division of Insurance, rates were supervised 
and regulated by the Fire Prevention and 
Rates Section of the Division of Insurance. 
The new laws place the responsibility for 
the approval of rates in the Division. Asked 
whether there was any objection to the con- 
tinued use of the Section of Fire Prevention 
and Rates for analyzing and approving rates, 
the Attorney General replied that the new 
rating laws provide that the director may 
make reasonable rules and regulations nec- 
essary to effect the purposes of the statutes, 
and that the new laws are sufficiently com- 
prehensive to give entire authority to the 
director to make whatever rules he deems 
necessary. He may place the rating work 
in any section which he desires in the Divi- 
sion of Insurance. This is but a matter of 
internal operation, and the section may be 
called by any title desired by the director. 
—Opinion of the Kentucky Attorney General, 
February 11, 1948. 


TAXABILITY 
OF INSURANCE PROCEEDS 


A warehouse was destroyed by storm in 
Horse Cave, Kentucky, in May, 1947. The 
building and its contents were insured, The 
tax commissioner sought information as to 
the taxability of the claim by the taxpayer 
against the insurance company for the proceeds 
of his policy. Under the provisions of the 
constitution of Kentucky, all property, which 
is not exempt in that instrument, is taxable. 


Was such a claim by the insured against 
the insurer “property”? The Attorney Gen- 
eral answered: “Our Court of Appeals and 
all other courts of like jurisdiction have held 
that such claim is property. ... The proceeds 
of an insurance contract have been held to 
be choses in action by our courts in several 
cases. We see no reason why this chose in 
action should not be taxable. If it has al- 
ready been liquidated, its assessed value, of 
course, is easily ascertainable; otherwise, it 
would be assessed the same as other similar 
property is assessed.”—Opinion of the Ken- 
tucky Attorney General, February 11, 1948. 


PAYING INSURANCE PREMIUMS 
FOR SOLDIERS’ HOME 


The Secretary of the Minnesota Soldiers’ 
Home Board inquired of the Attorney Gen- 
eral whether the trustees of the Home were 
authorized to pay premiums for burglary 
and theft insurance from the maintenance 
and repair fund appropriated to the Soldiers’ 
Home. The reply was in the affirmative. 
“Tf, in the discretion of the board of trus- 
tees, it is advisable to carry policies insuring 
the state against the risk of loss of money 
and securities by burglary and theft and 
such policies are purchased in the manner 
provided by law, the premiums may be paid 
from the maintenance and repair fund... .” 
—Opinion of the Minnesota Attorney Gen- 
eral, February 4, 1948. 


INSURER'S LICENSE AND CHARTER 
NOT COEXTENSIVE 


When a company petitioned for charter 
powers to engage “in most every known 
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class of insurance” and the company pro- 
posed to begin business with a paid-in cap- 
ital of $100,000, the Commissioner asked the 
Attorney General whether the granting of 
such a charter would conform to the pro- 
visions of the Georgia Code. The Code 
provided that the capital stock of such a 
company should not be less than $100,000 
for each class of business engaged in and 
that the amount should be paid before busi- 
ness was commenced. The Attorney Gen- 
eral pointed out that charter powers and 
license were two different things. He stated: 
“The powers contained in the charter do 
not in any sense license the company to 
engage in particular types of insurance. 
Whether or not a company can qualify to 
engage in these various phases of insurance 
business is a matter which addresses itself 
to the Insurance Commissioner. Before a 
license is issued it would be necessary for 
you as Insurance Commissioner to examine 
the charter of the company in order to de- 
termine whether or not it was authorized 
by the State to engage in such a business, 
and secondly, it would be your duty to de- 
termine whether or not the company had 
complied with the insurance laws of this 
State relative to the particular type of busi- 
ness desired transacted Many corpo- 
rations are authorized to do acts which they 
never see fit to exercise. Should the corpora- 
tion in question desire to engage in two 
classes of insurance, then it would become 
necessary for it to have at least $200,000 
paid in cash or its equivalent. Since it has 
only $100,000, you can readily see that it 
can engage in only one class of insurance, 
provided it can othérwise qualify, even 
though the charter may give it the potential 
right to engage in other classes of insur- 
ance business.” Opinion of the Georgia At- 
torney General, January 21, 1948. 


FIRE DEPARTMENT EXPENSE 
INSURABLE ITEM 


The Attorney General was asked to rule 
upon the legality of an insurance company’s 
writing a policy which covered the expense to 
a property owner of having the members of a 
Volunteer Fire Department respond to his fire 
alarm when they had to go beyond corporate 
limits. It is a known fact that it is not un- 
common for the Fire Department to charge 


for such services. The Attorney General de- 
clared that it was entirely in order and legal, 
saying that there was statutory authority for a 
municipality to contract for the prevention and 
extinguishment of fires within the municipal 
limits, and while there was nothing in the 
statute as to beyond such limits, it was not 
prohibited. He said, “We believe that a fire 
insurance company may write the extended 
coverage...” His opinion, he declared, was 
supported by the announced public policy 
of the state to encourage the prevention of 
fire losses, as well as by statutory authority 
to approve additional provisions for a stand- 
ard fire policy. Opinion of the West Virginia 
Attorney General, February 7, 1948. 


LIABILITY 
OF A STATE RADIO STATION 


“Radio Station WHA is a state agency 
operated by the board of regents of the 
University of Wisconsin pursuant to di- 
rection contained in sec. 36.33, State.” The 
Attorney General was asked what precau- 
tions had to be taken by the station to avoid 
liability to someone who might be injured 
in a fall from the radio tower while climb- 
ing it without authorization. He was of 
the opinion that because of the station being 
a state agency, no claim against the state 
or the board of regents based on the negli- 
gence of their agents could be sustained. 
He went on to say, “Any personal liability 
of the officers and agents in charge 
would have to be based upon their personal 
negligence. In the case of an ordinary tres- 
passer of full age, it appears that there is no 
affirmative duty owing to such person and 
hence neither the owner nor any of his 
agents could be held guilty of negligence 

The rule regarding liability under the 
attractive nuisance doctrine for injuries to 
children indicates that liability does 
not arise if reasonable safeguards have been 
provided which would obviate the inherent 
danger of the structure.” Opinion of the 
Wisconsin Attorney General, November 17, 


1948, 


MINNESOTA INTERPRETS 
WRONGFUL DEATH STATUTE 


Where an old age recipient sustained an 
injury in an automobile accident and was 
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subsequently hospitalized, it was necessary 
for the county to pay for the hospitaliza- 
tion, the physician’s services and the funeral 
expenses when the injured died. The At- 
torney General was asked whether, assuming 
the negligence of the driver of the auto- 
mobile and that such negligence was the 
proximate cause of the accident, the county 
could recover from the driver of the car 
to the extent of the disbursements made by 
the county. He declared: “In my opinion 
the question is answered ‘no.’ See M.S. A. 
Sec. 573.02, opinion of the Attorney Gen- 
eral, File 521G, dated January 12, 1943, of 
which you have a copy, and notes cited un- 
der this section in M. S. A. This death by 
wrongful act statute is for the exclusive 
benefit of the surviving spouse and next of 
kin.” Opinion of the Minnesota Attorney 
General. March 15, 1948. 


RECIPROCALS ALSO SELL 
THROUGH LICENSED AGENTS 


The Attorney General was asked to con- 
strue the statute dealing with reciprocals. 
Nebraska statutes require that companies 
admitted to business in the state write their 
business only through licensed agents or 
the officers of domestic companies at their 
home office. Another section of the Nebraska 
statutes permits the operation of reciprocal 
companies. He declared: “As will be noted 
from the language of Sections 44-327 and 
44-330 no insurance company may 
write insurance except through a duly li- 
censed agent. 
ment is to 


The purpose of this require- 

give disciplinary power over 
insurance agents to the Department of In- 
surance. It cannot be presumed that the 
Legislature intended to make an exception 
in the case of agents selling ‘reciprocal’ in- 
surance unless the Legislature has clearly 
manifested such intention. We are of the 
opinion that such intention is not indicated 
by the language of Section 44-1214. 
We interpret the language of that Section 
to apply solely to the terms and provisions 
of the contract of insurance and to matters 
incident to its execution and enforcement, 
but not to the general requirement that only 
licensed agents may sell insurance.” Opinion 
of the Nebraska Attorney General, January 
19, 1948. 
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CORONER'S DUTY 
TO HOLD INQUESTS 


By statute (M. S. Section 390.11) the 
coroner has the duty of holding inquests on the 
cause of death of persons who supposedly 
came to their death by violence. He has the 
power to hold an inquest when the death was 
ostensibly the result of an accident or casu- 
alty. By statute (M. S. Section 169.09, 
subdivision 11) the coroner is obliged to 
report in writing to the department of high- 
ways the death of any person within his 
jurisdiction if the death resulted from an 
accident involving a motor vehicle. With 
this as a background, the Attorney General 
was confronted with a request to state what 
constituted an accident “within his juris- 
diction.” Reading together the two sections 
of the statute referred to, he concluded that 
“when the coroner holds an inquest upon 
the dead body of a person supposed to have 
come to his death by violence and that vio- 
lence consisted of an automobile accident, 
it is then the duty of-the coroner to report 
such accident and the circumstances thereof 
to the department of highways. If the coro- 
ner holds an inquest when a death is be- 
lieved to have been and evidently was 
occasioned by accident or casualty, and if a 
motor vehicle was involved in the accident, 
then it is also the duty of the coroner to re- 
port such accident and the circumstanecs 
thereof to the department of highways. But 
if the coroner is advised of a death which 
is not supposed to have been the result ol 
violence, he has no duty to hold an inquest 
or make an investigation.” He succintly 
summed up his findings when he said, “If, 
by virtue of his office, he comes into knowl- 
edge concerning the accident or casualty 
causing a death and involving a motor ve- 


. ¢ ” 
hicle, he should make the report called for. 


Opinion of the Minnesota Attorney General, 
1948. 


KENTUCKY DISCUSSES 


February 5, 


The Kentucky Attorney General was 
asked whether it was permissible for the 
Insurance Commissioner to approve the writ- 
ing of personal property floater policies and 


whether he would approve certain requested 
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rates. The stumbling block was that fire 
insurers were permitted by law to write 
certain types of insurance and casualty com- 
panies certain others; neither should write 
the class of insurance that the other is per- 
mitted to write. The problem that was 
created arose from the fact that under the 
personal property floater policy, indemnity 
is provided for the loss of personal prop- 
erty regardless of how the property may 
have become lost or destroyed, including 
fire. An earlier Attorney General opinion 
ruled that casualty companies could not 
write this form of insurance although clearly, 
fire insurers were thus writing casualty insur- 
ance. On this occasion the Attorney Gen- 
eral ruled that he could see no reason for 
such a distinction. He said. “I can not see 
any distinction that would justify this opinion, 
and it seems to me that if Fire Insurance 
Companies could write such policies, then 
certainly Casualty Insurance Companies 
could also write such policies. Due to the 
fact that the subject policy does not directly 
insure the property against loss by fire, 
but incidentally may pay a claim based on 
loss by fire, does not necessarily make them 
in the business of writing insurance against 
fire; it is incidental to the policy. Their 
policy is, as I understand it, an overall cov- 
erage of loss and any hazardous loss would 
be covered by the policy.” On the theory 
that such contracts are needed for the pro- 
tection of property in Kentucky the Attor- 
ney General recommended that they and 
the rates be approved temporarily, until the 
legislature has had time to clarify the law, 
in the absence of which a declaratory judg- 
ment could be brought for further guidance. 


Opinion of the Kentucky Attorney General, 
February 5, 1948. 


VALIDITY OF SURVIVORSHIP 
OR PERSISTENCY BONUS 


A Texas statute, Article 5053, V. C. S., 
reads as follows: “Nor shall any such com- 
pany issue any policy containing any special 
or board contract or similar provision, by 


the terms of which said policy will share 
or participate in any special fund derived 
from a tax or a charge against any portion 
of the premium on any other policy.” The 
Attorney General was asked whether a 
“survivorship” or a “persistency” bonus 


was in violation of that provision of the 
statute. This bonus was an additional sum 
of money to be paid an insured on the 
twentieth anniversy of the policy and was 
calculated upon the amount of insurance in 
force. It was determined that these pay- 
ments were to be made from the company 
surplus and in themselves did not violate 
the statute in question. Nevertheless, as the 
Attorney General pointed out, this did not 
resolve the matter. He felt that it was 
important to determine whether said sur- 
plus was made up of any portion of pre- 
miums collected from other policies. He 
thought that in the light of the wording of 
the bonus clause, it might be well to specify 
clearly in the clause that such contributions 
are to be made from permitted rather than 
unpermitted sources. Opinion of the Texas 
Attorney General. February 13, 1948. 


AUTOMOBILE DEALER 
OR INSURANCE AGENT? 


Sections 635 and 636 of the Insurance 
Department Law of 1921 prohibit an in- 
surance agent from granting any rebate on 
his commissions or benefits founded upon 
an insurance policy. The question which 
arose was whether certain common prac- 
tices followed in the placing of fire, theft 
or collision insurance upon financed vehi- 
cles violated this law. The Attorney Gen- 
eral set forth the usual situation that exists 
from the time that the dealer acquires title 
to the vehicle until the purchaser becomes 
the owner upon full payment of the purchase 
price. The general observations of the At- 
torney General were: “We are therefore of 
the opinion and you are accordingly advised 
that unless it is an isolated transaction in an 
otherwise active agency, a motor vehicle 
dealer who is a fire insurance agent may 
not receive any part of the agent’s commis- 
sion on fire, theft and collision insurance 
placed upon a motor vehicle which he sells 
on bailment lease, or other time payment 
plan. Nor may a motor vehicle dealer who 


is not an insurance agent, directly or in- 


directly, share in the agent’s commission for 
fire, theft and collision insurance which is 
placed upon any motor vehicle sold on bail- 
ment lease, or other time payment plan.” 
Opinion of the Pennsylvania Attorney General, 


January 23, 1948. 
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LIABILITY FOR OPERATION 
OF STATE-OWNED CARS 


The Attorney General was asked concern- 
ing the liability that might be created by 
certain employees of the Michigan School 
for the Deaf who held chauffeurs’ licenses 
and who, on certain occasions, operated a 
state-owned vehicle for the purpose of trans- 
porting children to and from “athletic and 
recreation events.” He was asked the cir- 
cumstances under which the employee could 
be held liable; those under which the state 
could be held; the extent to which the 
state protected such a driver; and, in the 
event that the state did nothing, the extent 
to which the school could protect the drivers. 
He replied seriatim. To the first question 
he replied: “Liability would extend to all 
cases where it is shown that an employee is 
guilty of causal negligence in the operation 
of the motor vehicle and that the 
claimant is free from contributory negli- 
gence.” The second question he answered 
by saying that “the liability imposed upon 
the State of Michigan, by reason of its 
ownership or operation of motor vehicles is 
not ‘other or greater than the liability im- 
posed upon other owners of motor vehicles 
by the provisions of Act No. 302, Public 
Acts of 1915 as amended’.” He then stated: 
“The State of Michigan protects the drivers 
of state owned motor vehicles by a policy 
of insurance in which the state is named 
the ‘insured’.” Continuing, the Attorney 
General said that the policy included as an 
insured anyone operating the vehicle with 
the permission of the state and that the 
policy limits of liability were 25/100/5. 
Opinion of the Michigan Attorney General, 
December 2, 1947. 


FINANCIAL RESPONSIBILITY LAW 
OVERRIDDEN BY BANKRUPTCY 


The Attorney General was asked what 
effect a bankruptcy of an automobile driver 
has on the suspension of license that had 
been effected under the authority of the 
Motor Vehicle Safety Responsibility Laws. 
The Safety 
for the suspension of the license of any per- 
son who fails to pay within thirty days 
a final judgment rendered by a court of com- 


Responsibility Law provides 
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petent jurisdiction when the cause of action 
arose out of the operation of a motor vehi- 
cle upon the highways or streets of the state. 
The statute further provided that the sus- 
pension was to stay in effect until a person 
secured a liability insurance policy which 
would protect third persons in the future, 
or until there was a satisfaction of the judg- 
ment rendered against the driver, or until 
the driver obtained a signed release from 
the injured party. The Attorney General 
pointed out that there was no express ex 
ception for a case of bankruptcy, but that 
the law of bankruptcy was a part of the 
supreme law of the land. He concluded, 
“Tt is therefore my opinion that if a person 
files a petition in bankruptcy and lists the 
judgment obtained against him in his sched- 
ule of indebtedness and subsequently ob- 
tains a discharge in bankruptcy that the 
provisions of the Motor Vehicle Safety Re- 
sponsibility Act are no longer effective against 
him for that particular judgment.” Opinion 
of the Georgia Attorney General, January 29, 
1948. 


REINSURANCE 
OF TITLE INSURANCE 


A title insurance company, qualifying and 
operating according to law, agreed with an 
abstract company, not qualified to operate 
as a title company, to be its representative 
for the issuance of title insurance. The 
agreement specified that the agent would 
bear losses up to a certain amount and would 
share losses in excess of that figure if the 
losses were less than a certain larger figure 
The Attorney General was asked whether such 
an arrangement was a reinsurance agreement, 
and if so, whether it violated Section 11 of 
Article 1302 a, V. C. S. which provides “sucl: 
Company operating under the provisions of 
this Act may reinsure any or all of its busi- 
ness provided the reinsuring company shall 
be qualified to do business in Texas and the 
reinsuring contract shall be first approved 
by the Board of Insurance Commissioners.” 
He felt that it was a reinsurance agreement 
and defined reinsurance as ‘“a_ contract 
whereby one for a consideration agrees to 
indemnify another, either in whole or im 
part, against loss or liability the risk ol 
which the latter has assumed under a sepa- 
rate and distinct contract as insurer of a 
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third party.” He answered the questioner’s 
second question by saying that as the stat- 
ute indicated the manner in which reinsur- 
ance could be effected, there was an implied 
prohibition against companies reinsuring in 
any other manner. Under such circum- 
stances, the reinsurance effected in this case 
was in violation of the law. Opinion of the 
Texas Attorney General, February 10, 1948. 


PARTICIPATING POLICIES 
PERMITTED IN WYOMING 


The Attorney General was asked whether it 
was permissible for a stock company to is- 
sue participating policies against loss or 
damage by fire in Wyoming. Before he 
answered the question, he reviewed a con- 
siderable amount of authority including an 
early Wyoming case which denied the right 
to a stock insurer. He pointed out that the 
early Wyoming authority had not been fol- 
lowed in other jurisdictions. 
mentioned a change in the Wyoming statute 
which was credited with being the under- 
lying basis of the early case. This section, 
subdivision 9 of Section 57-216, Wyoming 


His opinion 
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Revised Statutes, 1931, had provided that 
“any variation of any company or insurer 
from the schedule of rates established and 
maintained by the Bureau which it main- 
tains, or of which it is a member, shall be 
uniform in its application to all of the risks 
in the class for which the variation is made.” 
However, in 1947, it appears that this sec- 
tion was specifically repealed and a section 
substituted. There was a direct, explicit 
and comprehensive prohibition against re- 
hating, but an explanatory paragraph stated: 
“Nothing in this Section shall be construed as 
prohibiting the payment of commissions or 
other compensation to duly licensed agents 
and brokers, nor as prohibiting any insurer 
from allowing or returning to its participat- 
ing policyholders, members or subscribers, 
dividends, savings or unabsorbed premium 
deposits.” (Section 20, Chapter 111, Session 
Laws of 1947.) On the basis of this law, 
the Attorney General felt that the authority 
of the early decision was superseded, and 
he ruled that the insurer could issue partici- 
pating policies in Wyoming “providing it 
issues such type of policy exclusively.” 
Opinion of the Wyoming Attorney General, 
August 13, 1947 
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Active Cooperation Between Motor Carrier—Insurer 


It has been announced by Ed. J. Buhner, President of American Trucking 


Associations, Inc., that a committee, composed of representatives of the trucking 
and the insurance industries, has been formed with the express purpose of planning 
and carrying through a long-range program designed to alleviate the serious in- 
surance difficulties and related safety problems currently confronting the motor 
carriers throughout the United States. The ultimate goal “is a greater degree of 
safety in operation and maximum insurance coverage at minimum cost.” It is felt 
in this manner each industry will get to know the other better. Ted V. Rodgers, 
former ATA president, now chairman of the board and of this committee, de- 
clared: “It imposes obligations on insurance companies and truck operators alike 

on insurance companies to understand what coverage the trucking companies 
need and to furnish it at a minimum cost commensurate with the hazards involved; 
and on the trucking companies to better their overall loss record through better 
operational and loss prevention practices.” 
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What the Courts 


Are Doing 








THE REQUIREMENT OF ““CONTUSION OR WOUND” 
IN THE PROVISION FOR DOUBLE INDEMNITY 


By DAVID LIVINGSTON OF THE SAN FRANCISCO BAR 


[When a paper entitled “Is Substan- 
tive Law a Matter of The Law of The 
Forum?” appeared in the May, 1946 
issue of THE INSURANCE LAW 
JOURNAL at page 318, some dis- 
agreement with its conclusions was 
evidenced. A reply, or a paper statin 
another point of view was invited. 
The Massachusetts Mutual Life In- 
surance Company recently furnished 
us with the following paper which we 
are privileged and delighted to pub- 
lish.—Ed.] 


| IFE INSURANCE today is conducted 
4 almost invariably on the mutual plan. 
Capital stock is either nonexistent or negli- 
gible. Consequently, the profit incentive 
which actuates the operations of ordinary 
business enterprises is not found in life insur- 
ance. If savings can be effected, they re- 
dound to the benefit of the policyholders. 
So, in case of doubt as to liability, there is 
no reason for the life insurance executive to 
decide against the beneficiary of one policy- 
holder in order to serve the interests of the 
policyholders at large. If there is any rea- 
sonable basis for payment of a claim, the 
claim will be paid. 


Judicial Prejudice 


No one connected with the business of life 
insurance would question these axioms. 
But to many courts they are as unfamiliar 
as the essence of the fifth dimension. Hence, 
we find such courts in insurance litigation 
consistently pursuing the practice of search- 
ing not for justice but for any conceivable 
ground upon which to decide against the 
insurance company. 


The origin of this judicial attitude is clear 
and understandable. In the early years, 
policies were written in such abstruse terms 
that it took a quadrant and a compass to 
interpret them. Litigation was the rule and 
not the exception. No defense was too tech- 
nical. Hence, the prejudice developed and 
still flourishes. But despite the fact that 
policy forms must be submitted to and ap- 
proved by commissioners in every jurisdic- 
tion, many courts still cling to the theory 
that with the slightest provocation an insur- 
ance contract must be interpreted so as to 
channel company funds into the pocket of 
the beneficiary. 


This practice is not limited to the process 
of interpretation. It so thoroughly per- 
meates every aspect of insurance litigation 
that no company advocate goes into court 
without the conviction that there are two 
strikes on him before he begins. 


Fortunately, this type of judicial attitude 
is not universal. An example of the enlight- 
ened conception as to the duty of the courts 
to abstain from developing a special tech- 
nique for the disposition of insurance causes 
is found in a recent decision of the Circuit 
Court of Appeals for the Ninth Circuit in 
Massachusetts Mutual Life Insurance Company 
v. Pistolesi, [12 CCH Lire Cases 389], 160 
Fed. (2d) 668. 


Particular Victim 


If any standard clause in insurance has 
been kicked around by the wearers of the 
ermine during recent years, the requirement 
of a contusion or wound on the exterior of 
the body in double indemnity cases has 
taken more than its share. 
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The all-time high—or low, depending on 
one’s point of view—is found in the decision 
of the Supreme Court of Texas in a case of 
death resulting from sunstroke (American 
National Ins. Co. v. Fox, [10 CCH Lire Cases 
382], 184 S. W. (2d) 937.) The Court con- 
ceded that sunstroke does not cause a bruise 
or any damage to the skin. But it held, to 
require such evidence would eliminate sun- 
stroke from the coverage because no such 
manifestation ordinarily appears in a case 
of sunstroke. The Court said: “The kind 
of ‘contusion’ or ‘wound’ which the body 
must show in a heat stroke case naturally 
must be the kind of external evidence that 
would be produced by a heat stroke.” 

Obviously, this reasoning completely emascu- 
lates the “contusion or wound” requirement. 
It would authorize recovery in any case of 
accident on the theory that there was 
present the particular symptom which was 
appropriate to the case, even though it could 
not possibly be regarded as a contusion. 


Limited Coverage 


The theory of the Fox case involves an 
outstanding fallacy. It ignores an important 
aspect of the double indemnity clause, be- 
cause that clause does not insure against 
accidental death without qualification. It 
provides insurance in case of accidental 
death attended by particular manifestations. 
It covers only death resulting from an in- 
jury which is evidenced by a visible contu- 
tion or wound on the exterior of the body. 

Verhaps the fact that the Texas Court fell 
into such obvious error is not as startling 
as it may seem at first blush. Support for 
the Texas view may be found on page 320 in 
the May, 1946 issue of the INSURANCE LAW 
JOURNAL.* 


In the case of Pistolesi v. Massachusetts 
Mutual Life Insurance Company the verdict 
in the District Court was for the plaintiff 
{11 CCH Lire Cases 468]. The insurance 
company moved for judgment n. o. v. Judge 
Clark of Idaho, sitting pro tempore at San 
Francisco where the action was tried, de- 

* An editorial comment concerning the deci- 
sion of the District Court in the Pistolesi case, 
which was published while an appeal was pend- 
ing. Whether the article appearing in an in- 
surance publication would have influenced the 
outcome of the appeal will not be known. It 


was not cited by the beneficiary in her brief in 
the Circuit Court of Appeals. 
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nied the motion, holding that the manifesta- 
tions of a heart attack—profuse perspiration, 
pallor and blue lips—satisfied the require- 
ment of a contusion. He relied heavily on 
the time-worn theory that the policy must 
be construed against the company. He over- 
looked the decision of the California Su- 
preme Court that “where there is no 
ambiguity, however, courts will indulge in no 
forced construction against the insurer, and 
the insurance policy, like any other contract, 
is to be interpreted according to the inten- 
tion of the parties as expressed in the in- 
strument in the light of the circumstances 
surrounding its execution.” (Blackburn v. 
Home Life Insurance Company, [6 CCH Lire 
Cases 824], 19 Cal. (2d) 226, 229.) 

The courts of California refuse to go 
along with the practice followed in some 
jurisdictions of searching for ambiguity in 
an insurance policy—and if necessary, creat- 
ing one—and then using the ambiguity as a 
ground for deciding against the company. 
(Greenberg v. Continental Casualty Company, 
24 Cal. App. (2d) 506, 514.) 


Scope of Double Indemnity Clause 


In the Pistolesi case, Judge Clark was un- 
duly influenced by the attitude of the federal 
Court of Appeals in the Seventh Circuit 
where the theory was developed that the 
cause producing the contusion may operate 
from within. From this novel premise have 
stemmed decisions that the “contusion or 
wound” clause is satisfied by discolorations 
over the surface of the body in cases of 
carbon monoxide poisoning (e. g., Warbende 
v. Prudential, 97 Fed. (2d) 749). 

This application of the word “contusion”, 
which means “a bruise; an injury attended 
with more or less disorganization of the 
subcutaneous tissue and effusion of blood 
beneath the skin but without breaking the 
skin” (Webster’s New International Dic- 
tionary, Second Edition), goes just about to 
the limit. It ignores the clear purpose of 
the “contusion or wound” clause—a purpose 
to limit coverage to cases of violence. 


The double indemnity clause is merely an 
adjunct to a life insurance policy. A small 
premium is charged, The clause is carefully 
worded so as to limit liability to instances 
of accidental injury which admit of no 
doubt and thereby avoid the possibility of 
expensive litigation. 
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Typical examples of cases within the 
scope of the clause are those in which the 
policyholder is struck by a vehicle, or other 
moving object, or is injured in a train 
wreck, or automobile collision. All such in- 
stances involving violence will ordinarily 
produce cuts, bruises, contusions and broken 
bones, which are continuously in evidence 
for a substantial period of time. Hence, no 
difficulty will be experienced in determining 
the accidental nature of the means. 


Provision is also made for other contin- 
gencies. The standard clause reads: “Upon 
receipt of due proof that the death of the 
insured occurred as the result of 
bodily injury effected solely through ex- 
ternal, violent, and accidental means, as 
evidence of which injury (except in case 
of drowning or of internal injuries revealed 
by an autopsy) there is a visible contusion 
or wound on the exterior of the body ae 


In the case of drowning or internal injury, 
there is no contusion or wound. Hence, 
other methods of proof are provided. 


If internal injuries occur, they may be 
proved by an autopsy. This provision gives 
necessary and adequate protection to the 
insurance company so that it will not be 
subjected to unwarranted claims. The pro- 
vision also ties in with the requirements of 
the health codes adopted in the various 
states, requiring intervention by the appro- 
priate public agency in case of accidental 
death. 


The judgment in favor of Mrs. Pistolesi 
was reversed by the Circuit Court of Ap- 
peals for the Ninth Circuit (160 Fed. (2d) 
668). The District Court was directed to 
enter judgment for the insurance company. 
A petition for writ of certiorari was denied 
by the Supreme Court (92 L. Ed. Advance 
Opinions 18). , 


The Circuit Court was content to declare 
that the manifestations disclosed could not 
be regarded as a contusion or wound. The 
ruling is in harmony with many earlier 
precedents (Paul Revere Life Insurance Com- 
pany v. Stanfield [11 CCH Lire Cases 158], 
151 Fed. (2d) 776; Travelers Insurance Com- 
pany v. Ansley, 124 S. W. (2d) 37; Paist v. 
Aetna, 60 Fed. (2d) 476; Dupee v. Travelers 
Insurance Company, 2 N. Y. Supp. (2d) 62; 
Bender v. Ridgley Protective Association, 257 
N. Y. Supp. 1004; Lavender v. Volunteer Life 
Insurance Company, 157 So. 101). 

It was unnecessary for the Ninth Circuit 
Court to consider the innovation which had 
been developed in cases of poisoning where 
morbid decomposition of tissue cells is mani- 
fested by extensive blotches over the exte- 
rior of the body. That this satisfies the 
requirement of contusion in the double in- 
demnity clause is settled law in the federal 


courts of the Seventh Circuit. The same 
decision has been reached in the District 
Court of Connecticut (Huss v. Prudential, 


37 Fed. Supp. 364). 

Of course, under the rule of Erie Railroad 
Company v. Tompkins, 82 L. Ed. 1188, the 
future development of the law will depend 
on the views of various state courts when 
and if the problem is presented for solution. 


But at all events, the Pistolesi case will 
provide a deterrent to the tendency exhib- 
ited by the Supreme Court of Texas in 
American National Insurance Company v 
Fox, supra, to hold that since sunstroke 
constitutes accidental means, it follows that 
whatever symptom ordinarily accompanies 
that means must be accepted as sufficient 
to satisfy the requirement of a contusion 
or wound. This theory is without logical 
support and, in view of the wealth of au- 
thority against it, will, in all likelihood, 
receive little or no acquiescence in the 


future. [The End] 


ng 


THE EFFECT OF MISREPRESENTATION OF OWNERSHIP 
By CARL C. JONES OF SULLOWAY, PIPER, JONES, HOLLIS & GODFREY 


8 trong RECENT DECISION in McCracken 
v. Car & General Insurance Corporation, 
Lid. [28 CCH Automosite Cases 668], 55 
Atl. (2d) 894, digested in the February issue 
of the INSURANCE LAW JOURNAL at page 129, 


involved an accident in New Hampshire 
and a Massachusetts Motor Vehicle policy 
containing extraterritorial coverage. The 
car involved was registered and insured in 
the name of X. The insurance carrier con- 
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tended that the car belonged to X’s son 
and that the insurance was obtained by false 
misrepresentation as to ownership. 

In the application (which was made a 
part of the policy) X warranted as follows: 
“I am the owner of the motor vehicle de- 
scribed herein and I warrant that the above 
statements are true and complete, and that 
they are made with the intent and knowl- 
edge that the Insurance Company will rely 
upon the statements herein made, to the 
end that I may obtain motor vehicle 
insurance.” 

Item fourteen of the policy provided that 
the policy was issued in reliance upon the 
truth of the declarations. 


Pertinent Statutes and Holdings 


New Hampshire has a statute, R. L., 
Chapter 122, Sec. 16, III, which provides as 
follows: “III. With respect to accidents 
which occur within this state and subject 
to the minimum limits of liability validly 
made under the authority of paragraph VII 
of section 1 of this chapter the policy is 
to be interpreted with reference hereto and 
the liability of the company under the policy 
shall thereby become absolute upon the 
occurrence of such an accident; no state- 
ment made by the insured or on his behalf, 
and no violation of exclusions, conditions, 
other terms, or language contained in the 
policy, and no unauthorized or unlawful use 
of the vehicle except as provided in para- 
graph VI of this section, whether or not a 
premium charge has been made and paid, 
shall operate to defeat or avoid the policy 
so as to bar recovery for such accidents 
within said limits of liability.” 

Massachusetts has a standard policy (Chap- 
ter 346 of the Acts of 1945) and coverage A 
provided that no violation of the terms of 
the policy shall defeat or void coverage. 
This provision, however, was not in the 
extraterritorial provision, coverage B 3. 

Massachusetts also has a statute (G. L., 
Chapter 175, Sec. 186) which provides that 
no representation or warranty shall be 
deemed material or defeat the policy unless 
made with intent to deceive or unless it 
increases the risk. The Massachusetts Court, 
however, in Faris v. Travelers Indemnity 
Company, 278 Mass. 204, held that this doesn’t 
apply to a condition of ownership. Massa- 
chusetts also holds that its policy shall be 
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construed according to the law of that com- 
monwealth regardless of the financial re- 
sponsibility acts of the states where the 
accident occurs. (Shelton v. Bennett, 282 
Mass. 240.) 


New Hampshire likewise holds that a 
foreign policy shall be construed by the 
laws of the state where issued and that the 
Massachusetts extraterritorial cause, cov- 
erage B 3, is not subject to the financial 
responsibility laws of New Hampshire. 
(Glen Falls Insurance Company v. Kelliher, 
88 N. H. 253 and American Fidelity and Cas- 
ualty Company v. Sterling, 91 N. H. 466.) 
Therefore, the insurance carrier had a right 
under the law of either state to deny cov- 
erage in the particular case for a breach of 
the conditions of the policy. 

Massachusetts holds that a warranty of 
ownership is a condition precedent and, if 
false, voids the policy. That court says the 
contract never becomes effective. (Faris v. 
Travelers Indemnity Company, supra; Ballard 
v. Globe and Rutgers Fire Insurance Company, 
273 Mass. 34.) 


New Hampshire holds such contracts 
voidable; its court says that even if the 
parties expressly warrant a fact as true its 
materiality is still an issue. (Boardman v. 
New Hampshire Fire Insurance Company, 20 
N. H. 551; Amoskeag Trust Company v. Life 
Insurance Company, 88 N. H. 154.) 


Some courts make a distinction between 
warranty and representation. Appleton (Auto- 
mobile Liability Insurance, page 18) says this 
is wrong in principle, is not in accordance 
with the terms of the standard policy and 
is not supported by recent decisions. The 
cases making this distinction are noted in 
Volume I, Jnsurance Policy Annotations, 
American Bar Association, Section of In- 
surance Law, page 13. 

It must be remembered that we are deal- 
ing with a motor vehicle insurance policy 
and hence are faced with the financial re- 
sponsibility acts and policy provisions so 
common in many states, specifically provid- 
ing that no violation of the conditions of 
the policy shall defeat liability. As stated 
above, this did not apply in the case in 
question. Although the accident happened 
in New Hampshire, the question of cover- 
age was construed under the Massachusetts 
law, and the clause for extraterritorial cov- 
erage did not contain this provision protect- 
ing third parties. 
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In the Absence of Statute 


Without such a statute or policy provi- 
sion there is little doubt but what a breach 
of warranty or a misrepresentation of mate- 
rial fact will avoid the contract. This has 
been applied many times to fire and life 
insurance contracts. See Amoskeag Trust 
Company v. Insurance Company, supra (false 
medical history) ; Manelas v. National Acci- 
dent and Health Insurance Company, 89 N. H. 
559 (false medical history); Moore v. Fire 
Insurance Company, 62 N. H. 240 (vacancy) ; 
Wheeler v. Fire Insurance Company, 62 N. H 
326 (use of naphtha); Dudley v. Fire Insur- 
ance Company, 82 N. H. 167 (property sold 
without company’s permission). 

A warranty of ownership has generally 
been held a condition precedent. (See 29 
American Jurisprudence, Section 523 et seq.; 
Cooley, 2nd Edition, Volume 3, page 2120, 
and supplemental Volume 8, page 2120; 
L. R. A. and A, L. R. Digest, Insurance 
Section, 849.) 

The cases dealing with a condition of own- 
ership in a standard automobile liability 
policy are listed in Volume I, Insurance Pol- 
icy Annotations, page 24. 


What Will the Courts Do? 


The question is, “What will the courts do 
when they are face to face with a motor 
vehicle policy containing the standard pro- 
vision (See Volume I, Jnsurance Policy 
Annotations, page 94) that the policy is sub- 
ject to the financial responsibility laws of 
the state where the accident happens and 
that state has a statute like New Hamp- 
shire’s (R. L., Chapter 122, Section 16, III) 
providing that no breach of any exclusion 
or condition shall defeat coverage as to 
third parties?” The companies seem to feel 
that in such cases coverage will be found. 
This seems to follow from the companies’ 


inserting in the standard policy an indem- 
nity provision against the insured, where the 
company is held liable and the case involves 
a breach of the terms of the policy. (See 
condition four, Volume I, Jnsurance Policy 
Annotations, page 94.) New Hampshire has 
already held that under its present statute, 
the company will be liable even where the 
motor vehicle involved was not owned in 
whole or in part by the named insured. 
(Phenix Indemnity Company v. Conwell, 94 
N. H. 146.) Referring to R. L., Chapter 122, 
Section 16, III, the court at page 148 said: 

“In other words, the idea of wrongful 
conduct on the part of the insured as de- 
feating the policy has been abandoned for 
the more general concept that no exclusions, 
conditions, other terms or language con 
tained in the policy shall operate to defeat 
or avoid it so as to bar recovery for acci- 
dents. The present policy cannot be avoided 
or defeated by terms or language relating 
to or providing for the insured’s ownership 
of the described automobile.” 


Conclusion 


In Massachusetts, where the court says 
a warranty of ownership is a condition prece- 
dent and that a breach voids the policy, the 
companies may still be able to dispute cov- 
erage because the contract never came into 
existence, but in states like New Hamp- 
shire where the court holds that a breach 
of warranty or a false material representa- 
tion renders the contract only voidable, it 
would seem that coverage is absolute so far 
as third parties are concerned and _ that 
the companies will have to rely on the in 
demnity provision, the value of which de- 
pends, of course, on the financial condition 
of the insured. I have not examined the 
laws of any other jurisdiction, but have 
simply tried to explain the reason for the 


decision in the McCracken case. [The End] 


———_$——_—$ 


Return of ‘‘Share-the-Ride?”’ 


It is reported that a bill legalizing share-the-ride clubs has recently been in- 


troduced in the Utah legislature. 


It is designed to supplement the presently ex- 


isting inadequate transportation facilities. As such ventures do not come under 
the public utitities control law, the insurers are watching closely—concerned as 
they are with the possibilities of increased exposure. 
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face. At the time of the accident the surface 
of the tread had been worn smooth. Accord- 
ing to plaintiff, there was ice on the step 
which she saw before she started to alight. 
The dispute centered on whether she took 
hold of the handrail before slipping on the 
snow and ice as she attempted to alight. 
According to her own version, she did so, 
but according to Mrs. Green, plaintiff grabbed 
the bar after she had already fallen or was 
falling. Hence, the question of plaintiff’s con- 
tributory negligence was properly submitted 
to the jury. It was within the trial court’s 
discretion to grant the jury a view of the 
bus to enable them to apply the evidence 
received during the trial but not to get evi- 
dence. Judgment for defendant was affirmed. 
—Ball v. Twin City Motor Bus Company. 
Minnesota Supreme Court. Filed January 
9, 1948. 28 CCH AvutomosBite Cases 913. 

Sudheimer & Matteson, 712 Commerce Build- 
ing, St. Paul, Minnesota, for Appellant. 

Cc, J. Menz, 553 Wabasha Street, St. 
Minnesota, for Respondent. 
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GIRL FALLS FROM SWERVING CAR 


(OKLAHOMA) 


® Declaratory judgment 
Assault and battery exclusion 


The insured, who had invited Miss Elling- 
ton to go out with him, drove to a sparsely 
populated area and made improper advances 
toward her. She protested and requested 
that she be allowed to leave the car. Instead 
of stopping, the insured increased the speed 
of the car and continued his proposals. She 
told him she was going to jump from the 
car and opened the door, but the insured 
grabbed her left arm and drew her back 
inside. She jerked free and started to leave, 
but as she opened the door, the insured 
speeded up and swerved’ the car, causing 
Miss Ellington to lose her balance and fall 
to the pavement. The young lady sued the 
insured and called upon the insurer to defend 
the action. The automobile policy required 
the insurer to pay on behalf of the insured 
all sums which he might become liable to 
pay by reason of liability imposed on him 
by law for damages because of bodily injury 
sustained by any person caused by accident 
and arising out of the ownership, mainte- 
nance or use of the automobile, and to de- 
fend all actions against the insured covered 


by the policy. Among the policy conditions 
it was provided that “assault and battery 
shall be deemed an accident unless commit- 
ted by or at the direction of the insured.” 
The court spoke: “Whether or not an injury 
is accidental is to be determined from the 
standpoint of the person injured and not 
from the will of the aggressor. The exclu- 
sion in the policy was limited to assault and 
battery as distinguished from an assault. It 
did not contemplate exclusion from liability 
in a situation where the acts of a person 
arise out of an assault or from apprehension 
of renewed assault and battery by the in- 
sured aggressor and place such person in 
a position where subsequent negligent acts 
of the aggressor cause injury.” The fall 
of the young lady and. resulting injury, 
caused by the concurrence of the sudden 
change in speed and course of the car with the 
slipping of the girl, was an accident within the 
policy terms, and the insurer was obligated to 
defend the action.—Columbia Casualty Com- 
pany v. Abel et al. United States District 
Court, Western District of Oklahoma. Janu- 
ary 22, 1948. 28 CCH AvutomosiLe Cases 
888. 

Harry C. Chapman, Cheyenne, Oklahoma, for 
Plaintiff. 

Looney, Watts, Ross, Looney & Smith, First 


National Building, Oklahoma City, Oklahoma, 
for Defendants. 


FLASHLIGHT WAVER 
STRUCK BY ONCOMER 


(VERMONT) 


® Disabled vehicle 
Contributory negligence 
Wilful and malicious act 


The decedent and three companions were 
traveling along the highway when the left 
front tire blew out, and the car swerved to 
the left side of the road before it could be 
brought to a stop. It came to rest with its 
right hand wheels a distance of two feet 
from the highway’s edge and with its 
headlights on. While his companions were 
engaged in making the repairs, the deceased 
about six or seven feet in front of 
the car and slightly to the left, signaling ap- 
proaching traffic with a flashlight to direct it 
in passing the disabled vehicle. He had al- 
ready warned several automobiles and 
guided their passage when defendant’s auto- 


stood 
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mobile, which did not turn aside, struck him 
and collided with the car behind him. The 
basis of the claim that the decedent was 
contributorily negligent is that since he was 
the guest of the driver of the disabled car, 
he was under no obligation to remain at the 
place, but could have walked on, reaching 
his destination in about twenty minutes, and 
that he knew, or should have known, that he 
had placed himself in a dangerous position 
by standing in front of the car. The question 
was one for the jury to The 
deceased, endeavoring to protect his com- 
panions and approaching 
injury, was standing where he might well as- 
sume that he would be visible in the light 
shining behind him and that the movement 
of his flashlight would be seen and heeded 
The lower court was justified in granting a 
certified execution, since defendant’s admit 


determine. 


motorists from 


ted conduct in maintaining his speed when 
blinded by the lights of the disabled 
came within the statutory meaning of a 
wilful and malicious act. Judgment for 
plaintiff was affirmed.—Mangan, Admx. v 
Smith. Vermont Supreme Court. January 
5, 1948. 28 CCH Automosire CAses 888. 


Bloomer, Rutland 


car 


Asa § 
Plaintiff. 


Philip M. M. 
for Defendant. 


BACKING VEHICLE 
STRIKES PASSER 


Vermont, for 


Phelps, Fair Haven, Vermont, 


(VERMONT) 
® Speed 
Failure to sound horn 


Traveling along the highway, plaintiff saw 
defendant’s car parked on the highway about 
four hundred feet ahead, but he saw no one 
in the vehicle. Plaintiff was traveling at a 
speed not over twenty-five miles per hour 
and did not sound his horn before attempt- 
ing to pass. As he turned to the left to 
pass, defendant’s car suddenly backed into 
plaintiff's car. The court could not say that 
a speed of twenty-five miles per hour or less 
constituted contributory negligence as a mat- 
ter of law. Nor could it be said that plain- 
tiff's failure to sound his horn constituted 
contributory negligence as a matter of law. 
Such failure was not a violation of P. L. 
5110 XV, since defendant’s car was standing 
still when plaintiff started to pass it. It did 
not appear that any warning was given by 
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defendant of his intention to back his car 
or that plaintiff had reason to anticipate that 
this would be done. There was substantial 
evidence to support the verdict for plaintiff, 
and judgment for plaintiff was affirmed.— 
Cobb v. Olson. Vermont Supreme Court. 
January 6, 1948. 28 CCH AutomosiLe CAsEs 
905. 

Paul A. 
Plaintiff. 

Roland E. Stevens, 
Vermont, for Defendant 


Bourdon, Woodstock, Vermont, for 


White River Junction, 


FREIGHT TRAIN 
HIDES PASSENGER TRAIN 


(UTAH) 


® Railroad crossing collision 
Contributory negligence 


Defendant’s double tracks, extending in a 
northwest and southeast direction and with 
a curve of one degree toward the north, 
intersected Fifth South Street on which 
plaintiff was traveling. When plaintiff was 
about one-half block from the crossing, he 
observed train moving northwest 
on the to him and stopped 
about fifteen feet east of the track for north- 
west traffic. When the caboose passed Fifth 
West Street, plaintiff started the motor and 
looked to his right to see if there was a 
train farther track. 
However, he could see only about seventy- 


a freight 


tracks closest 


approaching on the 


five feet toward the northwest because his 
view was temporarily obstructed by the north- 
bound freight train on the inside of 
the curve. He put the car in first gear, 
started the first tracks, shifted into 
second, and again looked to his right up 
the track. He saw a passenger train then 
at the cattle guards, which were 220 feet to 
the northwest from the point at which plain- 
tiff had stopped. Stopping the truck about 
foot the which the 
passenger train was traveling, plaintiff tried 
to back up, but the overhang of the locomo- 
tive struck the truck and dragged it fifty feet 
down the tracks. A temporary moving ob- 
struction to the view of a motorist who is 
about to cross two sets of railroad tracks 
does not excuse him from the due care re- 
quirement to look and listen; if he must 
wait to look and listen effectively, he fails 
to exercise due care and is negligent if he 
proceeds into the tracks or into a zone of 
known danger before he is able to get a 


west 


over 


one east of tracks on 
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clear view. The trial court erred in failing 
to grant defendant’s motions for directed 
verdicts. Judgments for plaintiffs were re- 
versed and the cause remanded with direc- 
tions to enter judgments for defendants.— 
Frank et al. v. McCarthy et al., Trustees, 
The Denver & Rio Grande Western Rail- 
road Company et al. Utah Supreme Court. 
Filed January 9, 1948. 28 CCH AUTOMOBILE 
CasEs 918. 

Jesse K, Smith, Sr., 150 North Main, Salt 
Lake City, Utah, Dallas H. Young, Provo, Utah, 
for Plaintiffs, Respondents. 


Farnsworth & Van Cott, Grant H. Bagley, 
Dennis McCarthy, Walker Bank Building, Salt 
Lake City, Utah, for Defendants, Appellants 


AGENCY OF BROKER 


(ILLINOIS) 


® Insurer’s liability 
Transfer of coverage 


In February, 1944, Luther Young went to 
the office of Abramson, an insurance broker, 
to apply for insurance coverage on a 1932 
Reo truck. The broker placed the risk with 
defendant, and a policy was issued. Subse- 
quently, the 1932 truck broke down, and 
Young acquired a 1934 Reo truck which he 
intended to use temporarily while repairs 
were made on the 1932 model. On the date 
he acquired the 1934 truck, he went to the 
broker’s office, told a_ representative of 
Abramson’s office of the purchase of the 
truck and his plan to use it temporarily, and 
asked if such would meet insurance require- 
ments. Young testified that the representa- 
tive approved the plan and that he did not 
request a transfer of coverage from the 1932 
model to the 1934 truck, since he intended 
to procure insurance for the 1934 truck from 
some other source. On April 13, 1944, de- 
fendant issued an endorsement to be at- 
tached to Young’s policy, transferring the 
coverage from the 1932 to the 1934 truck. 
Plaintiff was injured on July 18, 1944, from 
the operation of the 1932 truck. At this time 
the coverage under the policy was on the 
1934 truck, and it was not retransferred to 
the 1932 truck until some six weeks after 
the accident. Affirming the judgment for 
the insurer, the Illinois Supreme Court de- 
clared: “The question is as to whether 
Abramson, at the time he caused the insur- 
ance to be transferred from the 1932 to the 
1934 truck was the agent of Young or the 
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agent of the defendant. The rule is 
that an insurance broker, like any other 
broker, is the agent of the person who em- 
ploys him. When Abramson received 
the policy from defendant’s agent, he ac- 
cepted it in the role of agent for Young and 
was engaged in consummating the deal for 
which he had .been employed. Young’s in- 
quiry of Abramson as to what effect the 
substituted use of the 1934 model would 
have on his insurance on the 1932 truck was 
on the same basis as his application for 
insurance. He constituted Abramson his 
agent to furnish such information, and if 
Abramson misadvised him, or, as is claimed 
by plaintiff, caused the coverage to be trans 
ferred without authority, then it was an act 
of Young’s agent and not the act of the in- 
surer.”’—France v. Citizens Casualty Com- 
pany of New York. Illinois Supreme Court 
March 18, 1948. 29 CCH AvutTomMosILe CASES 
91 

Stacy W. Osgood, Obe L. Rankin, Chicago 
Illinois, for Appellant 


John J. Morris, J. Liss, Chicago, Illinois, for 
Appellee 


CONTROL LOST AFTER BLOWOUT 


(CALIFORNIA) 


® Collision with opposing vehicle 
Lack of sleep 


Defendant was driving his truck at a 
speed of forty miles per hour at 1:20 in the 
morning when a front tire blew out, and 
the truck swerved onto the wrong side of the 
road into plaintiff’s car. Defendant main 
tained that he had a firm grasp on the steer- 
ing wheel, but that he was unable to prevent 
it from turning and colliding with the other 
vehicle. Since starting about seven o’clock 
the previous morning, he had had no sleep. 
The trial court directed a verdict for de- 
fendant, and plaintiffs appealed. Reversing 
the judgment and remanding the cause, the 
court held that the issues should have been 
submitted to a jury. There was evidence to 
support a verdict in favor of plaintiffs since 
defendant had been driving his loaded truck 
for a period of eighteen hours without sleep, 
and the jury was entitled to infer that the 
truck went to the wrong side of the highway 
because it was out of control.—Musgrove et 
al. v. Zobrist. California District Court of 
Appeal, Second District, Division Two. De- 
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cember 23, 1947. 28 CCH AUTOMOBILE CASES 
921. 


Kendall, Howell, Deadrich & Wooldridge, Ken- 
dall, Howell & Deadrich, for Appellants. 


Syril S. Tipton, for Respondent. 


TRUCK IN CENTER OF ROAD - 


(VIRGINIA) 
@ Child killed 
Proximate cause 
Instructions 


As defendant made a right-hand turn into 
McKinley Avenue, there were four children 
standing in the front yard of a home on 
the south side of the street. He did not ob- 
serve the children until he was sixty feet 
from them, at which time he thought they 
were standing on the grass three feet away 
rom the road. 
middle of the road at the rate of ten miles 
per hour. When he got within ten feet of 
the children, one of them ran out in front of 
his truck, so defendant turned sharply to 
the left. The truck continued to the left 
across the road, coming to a stop astride 
a ditch on the north side. The child’s body 
was found lying on the north side of the 
road, to the left of the direction in which 
the truck was going. His head was on the 
grass just off the road with his feet pointed 
toward its center. There were no dents of 
any character to indicate what part of the 
truck struck the child. Plaintiff contended 
that the physical facts showed that the child 
was to the left of the center of the road 
and that he would have escaped injury if the 
truck had been driven on its right half of 
the highway. Defendants argued that their 
driver was confronted with an emergency 
and that the driving of the truck in the mid- 
dle of the road bore no causal connection to 
the accident because the child would have 
been in greater danger had the truck been 
driven on its right half of the highway. The 
court reversed a judgment in plaintiff's fa- 
vor, concluding that the trial court erred in 
instructing the jury. Instruction P-8 told 
the jury that if defendant drove to the left 
of the center of the highway, he was negli- 
gent as a matter of law, and omitted all 
reference to the defense of sudden emergency. 
\ mere breach of a particular duty imposed 
by statute does not make the violator guilty 
of actionable negligence unless such viola- 
tion was the proximate cause of the injury. 


Plaintiff was driving in the 


Judgment of the lower court was reversed 
and the cause remanded for a new trial.— 
Hamilton, etc. v. Glemming, Admx. Vir- 
ginia Supreme Court of Appeals. March 1, 
1948. 29 CCH AutToOmosILe CAsEs 50. 

Leigh D. Williams, Lawson L. Worrell, for 
Plaintiffs in Error, 

V. C. Randall, for Defendant in Error 


STOLEN CAR 
DAMAGES PARKED CAR 


(ILLINOIS) 
® Owner’s liability 
Key left in ignition 

Defendant parked his car, leaving it un- 
locked and the key in the ignition. When 
he completed his errand, he found that the 
car was missing. It had been stolen, and 
the thief, while driving it, collided with plain- 
tiff’s parked automobile. On appeal from a 
judgment for plaintiff, defendant contended 
that the tortious act of the thief was the 
independent, intervening, direct and proxi- 
mate cause of the accident and not the vio- 
lation of the statute prohibiting a person 
in charge of a motor vehicle to let a car 
stand unattended without first locking the 
engine and removing the key. In addition, 
defendant argued that the statute did not 
intend to make the owner of a car liable for 
the tortious act of a thief. The reviewing 
court thought otherwise. The statute is de- 
signed to protect the public safety and im- 
poses a duty on the owner of a car to rea- 
sonably foresee the consequences of his 
negligence. Defendant’s breach of the stat- 
ute constituted negligence which was a 
proximate cause of the damage to plaintiff's 
automobile. Judgment for plaintiff was af- 
firmed.—Ostergard v. Frisch. Illinois Ap- 
pellate Court, First District. February 16, 
1948. 29 CCH Avutomosite Cases 56. 


MOTHER'S ATTENTION DIVERTED 


(MASSACHUSETTS) 


® Child struck by car 
Crossing street 





Mrs. Bouley was crossing the street from 
north to south with her four small children. 
She was pushing a baby carriage, and three- 
year-old Philip was walking at her right 
holding to the handle of the carriage. Walk- 
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ing ahead of her and somewhat to her left 
was a friend, pushing a second baby carriage 
in which was another Bouley baby. The 
friend was accompanied by the fourth Bou- 
ley child. Before crossing, Mrs. Bouley 
looked to the right and left but saw no 
vehicles approaching. As she reached the 
center of the street, she noticed that Philip 
was missing. Turning, she saw him on the 
ground behind her. Meanwhile, her friend 
had reached the north curb of the street 
and had seen the automobile strike Philip. 
The boy was struck by the bumper and 
thrown four or five feet. A screech of brakes 
was heard by another witness. The court 
rejected the contention that there was no 
evidence warranting a finding that the mother, 
as custodian of her child, exercised due care 
for his safety. There was no substantial 
abandonment by her of her duty to Philip, 
but, at most, a temporary diversion of her 
attention. Since the minor was incapable 
of exercising care for his own safety, it was 
for the jury to determine whether defendant 
saw the child and, in anticipation of probable 
conduct on the child’s part, was negligent in 
pursuing a course so closely behind the child 
and his mother. Defendant’s exceptions to 
the denial of his motions for directed ver- 
dicts were overruled.—Bouley et al. v. Miller. 
Massachusetts Supreme Judicial Court. 
Middlesex. February 4, 1948. 29 CCH 
AUTOMOBILE CASEs 54. 
E. T. Simoneau, for Plaintiff. 
F. Howard, for Defendant. 


UNLICENSED DRIVER 
HIRED BY BLIND OWNER 
(MASSACHUSETTS) 

® Scope of employment 





Kilgallon was employed by defendant, 
who was almost blind, tg drive his car. Al- 
though defendant was assured by Kilgallon 
that he was a licensed operator, he had no 
license. The key to the garage in which the 
car was kept was given to Kilgallon, but on 
August 15, 1945, defendant instructed him 
not to use the car until he resumed work 
for defendant on August 17. In violation of 
these instructions, Kilgallon drove the car 
on the evening of August 16 for his own per- 
sonal business. While doing so, the collision 
in which plaintiffs were injured occurred 
through Kilgallon’s negligence. In response 


to questions submitted to it, the jury found 
that at the time of the collision Kilgallon 
was not acting within the scope of his em- 
ployment, that defendant knew or should 
have known at the time he employed Kil- 
gallon that the latter had no license, but 
that at the time of the collision Kilgallon 
was using the motor vehicle without per- 
mission from defendant. Defendant excepted 
to the denial of his motions to enter verdicts 
in his favor under leave reserved. Although 
the registration of the motor vehicle in the 
name of defendant cast upon him the burden 
of proving that at the time of the collision 
it was not being operated by a person for 
whose conduct defendant was responsible, 
the special findings of the jury, that at the 
time of the collision Kilgallon was not acting 
within the scope of his employment or 
with any permission from defendant, made 
the statute inapplicable to the case. Neither 
could plaintiffs recover on the ground that 
defendant violated G. L. (Ter. Ed.) Chapter 
90, Section 12, providing that no person 
shall allow a motor vehicle owned by him 
or under his control to be operated by any 
person who has no legal right to do so. The 
special findings established that at the time 
of the collision defendant did not allow 
Kilgallon to operate the motor vehicle. The 
fact that Kilgallon held a key which would 
enable him to take physical possession of the 
motor vehicle was not evidence of defend- 
ant’s consent. Defendant’s exceptions were 
sustained.—Fitiles et al. v. Umlah et al. 
Massachusetts Supreme Judicial Court. Mid- 
dlesex. January 30, 1948. 29 CCH Auvuto- 
MOBILE CaSEs 53. 


A. E. Lo Presti, P. J. Donaher, for Defendant. 
S. S. Cross, S, Leventall, for Plaintiffs. 





AUTO LURCHES INTO OWNER 


(CALIFORNIA) 
® Garage’s liability 
Res ipsa loquitur 


Plaintiff took his car into defendants’ ga- 
rage for a tune-up job, leaving the gear shift 
in neutral and the brakes on. While the 
garage man was testing the carburetor, plain- 
tiff occupied the driver’s seat for a minute. 
He then took a position in front of the car 
while the mechanic continued. Suddenly the 
car leaped against plaintiff, seriously injur- 
ing him. The occurrence of this strange 
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phenomenon baffled the experts. Plaintiff 
unsuccessfully sought to induce the trial 
court to instruct the jury on the res tpsa 
loquitur doctrine, since the mechanic was 
still engaged in adjusting the motor at the 
time the car moved forward. The trial court 
rendered judgment for defendants, and plain- 
tiff appealed, contending that the trial court 
erroneously charged the jury on plaintiff’s 
assumption of risk and unavoidable accident. 
The higher court agreed that the res ipsa 
loquitur doctrine was not applicable. Having 
the brakes set and gear lever in neutral as 
the mechanic tested the motor answered 
every requirement of reasonable caution. If 
there was a potential peril within the ma- 
chinery of the automobile wholly unknown 
to defendants which could not have been 
discovered by ordinary care, then it was not 
within their control, exclusive or otherwise. 
In taking his stand in front of the car, plain- 
tiff assumed the risk of its lurching toward 
him. Where knowledge of the danger of a 
situation is as accessible to plaintiff as to 
defendant, the res ipsa loquitur doctrine is 
not applicable. Likewise, in view of the 
conformance of the mechanic’s procedure 
with customary practice and the inability of 
anyone to prognosticate a lurch, the acci- 
dent was properly found to be unavoidable. 
Judgment for defendants was affirmed.— 
LaPorte v. Houston et al. California District 
Court of Appeal, Second District, Division 
Two. February 20, 1948. 29 CCH Automo- 
BILE CASEs 61. 
Charles W. Wolfe, for Appellant. 
Walhfred Jacobson, for Respondents. 


TRUCK TURNS ON YELLOW LIGHT 


(CONNECTICUT) 
@ Pedestrian injured 


It was raining at 2:30 o’clock in the morn- 
ing when defendant drove a truck west on 
Asylum Street at a fast rate of speed and 
turned right on Ann Street. Plaintiff had 
been driven to Ann Street by a friend, who 
parked on the west side of Ann north of 
Asylum. Plaintiff got out of the car, took 
his wife’s bag from the trunk, walked on 
Ann Street to the corner of Asylum and 
stopped. The yellow traffic lights were 
blinking. He then started east to cross to 
the station where his wife was preparing 
to take a bus, but he was struck on the 
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crosswalk about six or seven feet from the 
east curb as the truck rounded the bus and 
turned into Ann Street. He did not see the 
truck before it hit him. The court was of 
the opinion that the situation created a 
typical jury case on liability. From the re- 
spective positions of the parties just before 
the impact, the bus may well have prevented 
plaintiff from seeing the lights of the truck, 
and even if it had not, he might not have 
anticipated the turn into Ann Street. Plain- 
tiff’s principal injury was a comminuted 
fracture of the tibia extending into the knee 
joint and causing hemarthrosis. He was 
hospitalized for more than a month, was 
out of work nearly eighteen months, and 
incurred bills, not including his loss of 
wages, of $855. His wages before the in- 
jury were approximately fifty dollars per 
week. The jury was entitled to find 
that the knee condition prevented him 
from obtaining steady work and that he has 
a twenty-five per cent permanent disability. 
Concluding that the verdict of $7,500 was 
not excessive, the court affirmed the judg- 
ment for plaintiff—Branch v. Mashkin 
Freight Lines, Inc., et al. Connecticut Su- 
preme Court of Errors. February 6, 1948. 
29 CCH Avutomosite Cases 62. 

Julius B. Schatz, Joseph P. Kenny, Arthur D. 
Weinstein, for Defendants, Appellants. 


Dennis P. O'Connor, John W, Joy, for Plain- 
tiff, Appellee. 


BUS CRUSHES 
DOUBLE-PARKED TRUCK 


(NEW JERSEY) 


@ Helper injured 
Contributory negligence 


The truck on which plaintiff was a helper 
temporarily had been left double parked 
while the driver was making a delivery. 
Defendant bus driver testified that when his 
bus passed the truck, the door of the truck 
cab was closed, and there was a clearance 
of two feet, but that as the bus proceeded 
he heard a crash at the rear of his bus and, 
looking backward, saw that the truck door 
was open and crushed. Defendant contended 
that plaintiff was in the act of opening the 
door on the left or traffic side of the truck 
and that he was guilty of contributory neg- 
ligence. The jury returned a verdict for 
defendants, and plaintiff appealed. Revers- 
ing the judgment and ordering a new trial, 
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the court held that it was error to charge 
the jury that the ordinance which required 
the truck to be parked within a limited num- 
ber of feet from the curb was to be con- 
sidered in determining negligence on the 
part of defendants in regard to plaintiff. 
The bus driver knew that the truck was 
there, even if it was unlawfully there, and 
it was his duty to plaintiff to drive care- 
fully—Perry v. Public Service Coordinated 
Transport et al. New Jersey Supreme Court. 
January 15, 1948. 29 CCH AUTOMOBILE 
CASEs 63. 

John A. Laird, Fred Frieman, 17 Academy 
Street, Newark, New Jersey, for Plaintiff, Ap- 
pellant. 

James O. Boyd, Carl T. Freggens, 80 Park 
Place, Newark, New Jersey, for Defendants, 
Respondents. 


PROSPECTIVE PASSENGER 
SLIPS ON ICE 


(TENNESSEE) 
e Carrier’s liability 


Plaintiff sustained injuries when she fell 
on snow and ice near a stationary bus en- 
gaged in taking on passengers. In an action 
against the bus company, the jury returned 
a verdict for plaintiff. Liability was resisted 
principally on the ground that plaintiff was 
not a passenger when she fell, but a pedes- 
trian on a public street, and it was the ex- 
clusive duty of the city to keep public streets 
clear of dangerous accumulations of snow 
and ice. About five years before plaintiff 
fell, defendant applied to the city for a bus 
stop on the corner where the fall occurred, 
and the request was granted. Parking was 
prohibited in a space along the curb, and a 
sign was erected marked “Bus Stop”. A 
carrier cannot expressly or impliedly invite 
its prospective passengers to make use of 
the space so reserved for,its benefit without 
assuming a correlative duty to look after 
the safety of the place which passengers 
are invited to use and must use in getting 
aboard. A common carrier of passengers 
must exercise at least ordinary care in keep- 
ing its platforms and approaches free from 
dangerous accumulations of snow and ice. 
The fact that the municipality may have 
breached its duty in failing to maintain its 
street in a reasonably safe condition does 
not relieve the carrier of liability for the 
portion of the street over which it invited 


its patrons to approach its buses. They 
both may be jointly liable. Judgment for 
plaintiff was affirmed.—City Transportation 
Company v. Noel. Tennessee Court of Ap 
peals, Eastern Section. Filed March 9, 1948. 
29 CCH AvutTOMOBILE Cases 65. 

E. Lynn Minter, Kingsport, Tennessee, for 
Plaintiff in Error. 


Dodson & Dodson, Kingsport, Tennessee, for 
Defendant in Error. 


HUSBAND'S NEGLIGENCE 
IMPUTED TO WIFE 


(NEW JERSEY) 
@ Joint enterprise 


Plaintiff was injured when her automo- 
bile, which was being driven by her hus- 
band, collided with defendants’ automobile 
Both drivers were guilty of negligence. The 
trial court denied plaintiff recovery on the 
ground that she and her husband were en- 
gaged in a joint enterprise at the time of 
the collision and that his negligence was im- 
putable to her as the owner-occupant. Plain- 
tiff and her husband were riding in the 
front seat, and there was a passenger in 
the back seat. All three parties were in- 
terested in bringing relatives, who were 
European refugees, to this country, and all 
three were going to an office to make aff 
davits for this purpose. Declaring that there 
was evidence to support the lower court’s 
finding as to joint enterprise, the court 
affirmed the judgment for defendants.— 
Fisch v. Waters et al. New Jersey Supreme 
Court. February 26, 1948. 29 CCH Auto 
MOBILE CASEs 71. 

Budd & Larner, Samuel A. Larner, 60 Park 
Place, Newark, New Jersey, for Plaintiff, Ap- 
pellant. 


Stickel & Stickel, Harold M. Kain, 1180 Ray- 
mond Boulevard, Newark, New Jersey, for De- 
fendants, Respondents. 


CANCELLATION OF INSURANCE 
MISREPRESENTED 
(NEW JERSEY) 
@ Rescission of policy 
By notice on September 26, 1945, the in- 
surer canceled the insured’s policy on a pro 
rata basis because of his poor operating 


record. This method of cancellation, to be 
effective for the remainder of the term of 
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the contract from October 1, 1945 to May 
19, 1946, was in accordance with the policy 
provisions. On June 28, 1946, during a con- 
ference upon another subject with a repre- 
sentative of another insurance company, it 
was learned that the insured had falsely 
represented that his insurance coverage had 
not been previously cancelled by other com- 
panies. The insurer promptly served notice 
of the cancellation of the policy from the 
date of issuance and returned the entire 
premium. Appealing from a decree granting 
the insurer the right to rescind, the insured 
argued that the insurer waived any right 
to cancel the policy as of its original date 
for fraud or otherwise, having previously 
availed itself of its right to cancel the policy 
pro rata without reserving any rights to 
itself to cancel the policy upon any other 
ground subsequently discovered. ‘lhe cir 
cumstances were not such as to put a man 
of ordinary prudence on inquiry as to the 
material false representation. There was no 
evidence in the case to cause the com- 
pany to distrust either its agent or the in- 
sured prior to June 28, 1946. The insured’s 
defense of laches was likewise without merit, 
since neither knowledge nor delay existed. 
The decree rescinding the policy was affirmed. 
—Citizens Casualty Company of New York 
v. Zembrano Trucking Company, Inc., et al. 
New Jersey Court of Errors and Appeals. 
January 29, 1948. 29 CCH AvutOmosiIii 
Cases 68. as 

Louis Santorf, 206 Market Street, Paterson, 
New Jersey, for Defendants, Appellants. 

Furst & Furst, David E. Feldman, 60 Park 
Place, Newark, New Jersey, for Complainant, 
Respondent. 


MOTOR IGNITES 


(MASSACHUSETTS) 


@ Gasoline poured into carburetor 
Contributory negligence 


When defendant’s truck “went dead,” he 
attempted unsuccessfully to flood the car- 
buretor by pushing the choke back and 
forth. He then went to get gasoline and 
called on the decedent, telling him of the 
trouble. The decedent accompanied him to 
the disabled vehicle. Defendant poured gaso- 
line into the hole in the carburetor top and 
pressed the starter button, but the engine 
would start and then stop. Defendant then 
suggested that he would sit behind the 
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wheel, and that the decedent take the can 
of gasoline and sit on the fender. The men 
finally succeeded in getting the car in mo- 
tion, but the motor would stall continuously. 
Each time that the motor stalled the dece- 
dent would pour gasoline into the carburetor. 
After they went about one-quarter of a mile 
in this fashion, the motor caught on fire, 
and the decedent fell off the fender and un 
der the truck, sustaining a skull. fracture. 
In riding on the fender and pouring gaso- 
line into the carburetor, the decedent was 
acting for the benefit of the defendant. 
Whether the decedent volunteered his 
assistance or was requested to help by the 
defendant was immaterial. Defendant owed 
him the duty to exercise reasonable care 
for his safety, which included the obligation 
to warn him of dangers incident to the 
work he was performing, which he did not 
know of and could not reasonably have 
discovered, and of which dangers the de- 
fendant knew or should have known. No 
warning by defendant as to the obvious haz 
ards of riding on the fender was necessary. 
As to the danger of flame from the motor, 
the evidence did not show that defendant 
possessed any greater knowledge than the 
decedent. Defendant knew that if the car 
buretor was flooded, the gasoline would 
run over and down on the motor. The dece- 
dent also must have known this. Doubtless, 
both were aware of the general consequences 
which might result from pouring gasoline 
on hot metal. If it was negligence for the 
defendant to attempt to start the motor in 
the manner indicated, it was negligence for 
the decedent to assist in that attempt. Plain 
tiff’s exceptions to the entry of verdicts un- 
der leave reserved for defendant were 
overruled.—Granfield, Admr. v. Herlihy. 
Supreme Judicial Court 
Hampden. January 30, 1948. 29 CCH 
AUTOMOBILE CASEs 71. 


Massachusetts 


E. S. Searle, for Plaintiff. 
M. J. Donovan, for Defendant. 


ENTERING PARKED CAR 
FROM STREET SIDE 


(MARYLAND) 
© Struck by passing vehicle 
Swerving to wrong side 


Plaintiff had parked his automobile at the 
curb, heading west, on the north side of 
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Fayette Street. About midnight, he escorted 
his fiancee to the right door of the car, 
which she entered. He walked around to 
the rear of the car and was about to enter 
the left door when he was struck by defend- 
ant’s automobile, which was headed east 
on Fayette and swerved from the south to 
the north side of the street into the parked 
car. The weather was clear and the streets 
dry. There was evidence that defendant 
was driving at a rate of forty miles per hour 
and that he was highly intoxicated. On ap- 
peal from a judgment for plaintiff, defend- 
ant contended that the trial court should 
have instructed the jury that they could find 
plaintiff contributorily negligent by getting 
into his car from the street rather than the 
sidewalk. The court ruled to the contrary. 
Plaintiff had a right to enter his car from 
the street and was not bound to anticipate 
that defendant would violate the rule of the 
road and suddenly cross into the opposite 
lane of traffic. Judgment for plaintiff was 
affirmed.—Garozynski v, Daniel. Maryland 
Court of Appeals. Filed February 19, 1948. 
29 CCH AvtTOMOBILE CASEs 59. 

Robert E. Coughlin, Jr., Clark, Thomsen & 
Smith, for Appellant. 

Hyman Ginsberg, Stanley R. Bossard, Gins- 
berg & Ginsberg, Amzi B. Dreher, for Appellee 


SUBROGATION CLAIM 
UNDER TORT CLAIMS ACT 


(WISCONSIN) 
e Anti-assignment statute 


Plaintiff, the owner of an automobile which 
was damaged by a United States Army 
truck, and his automobile insurer brought 
an action against the government under the 
Federal Tort Claims Act. The insurer, hav- 
ing satisfied the claim of its insured for the 
amount of the repair bilf less fifty dollars, 
became subrogated to the owner’s rights 
to that extent. The owner suffered addi- 
tional damages amounting to twenty-five 
dollars. The government moved to dismiss 
the complaint of the insurance company on 
the ground that the Federal Tort Claims 
Act did not authorize a suit by a subrogee 
or an assignee, and on the further ground 
that the anti-assignment statute (35 Stats. 
411, 31 U. S. C. A., Section 203) declares 
void any assignment of claims against the 
United States. The court denied the motion 


to dismiss, declaring that it could find noth- 
ing in the act to justify the contention of 
the government that a claimant, as used in 
the statute, should be limited by construc- 
tion to those originally sustaining the dam- 
age. Moreover, the anti-assignment statute 
applied only to voluntary assignments of 
demands against the government and was 
not intended to embrace subrogation and 
other cases where a transfer of title had 
occurred by operation of law.—Wojciuk et 
al. v. United States of America et al. United 
States District Court, Eastern District of 
Wisconsin. December 3, 1947. 29 CCH 
AUTOMOBILE CaSsEs 77. 

Kivett & Kasdorf, 7164 Plankinton Building 
Milwaukee, Wisconsin, for Plaintiffs. 


Howard W. Hilgendorf, Assistant United 
States Attorney, Milwaukee, Wisconsin, for De- 
fendants. 


MOTORCYCLE POLICEMAN 
FAILS TO USE SIREN 


(CALIFORNIA) 


e Left turn of motorist 
Emergency vehicles 


The decedent’s motorcycle collided with 
defendants’ automobile as defendant driver 
made a left turn into a club entrance. At 
the time of the accident the deceased was 
engaged in the pursuit of an offending mo 
torist, but he did not sound his siren. De- 
fendant driver had stopped near the center 
of the highway prior to making the left turn 
At that time the nearest car was about 150 
feet away. He maintained that he did not 
see the motorcycle ‘until it crashed into the 
side of the car. The jury returned a verdict 
for defendants, and plaintiff appealed on the 
ground that the jury was prejudiced by cer 
tain instructions. The court discerned no 
prejudice. The driver of an authorized emer- 
gency vehicle is exempt from certain traffic 
laws if he is in the immediate pursuit of an 
actual or suspected violator of the law, if 
he sounds a siren in a way that is reason 
ably calculated to give warning of his ap- 
proach to others, and if at night his vehicle 
is equipped with at least one lighted lamp 
displaying a red light to the front. The 
statute specifically deprives the operator of 
an emergency vehicle of the exemption pro- 
vided unless he shall “drive with due regard 
for the safety of all persons using the high- 
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way.” If the decedent were traveling at 
sixty miles per hour, as some witnesses tes- 
tified, his excessive speed and his failure 
to sound his siren contributed proximately 
to cause the accident; and if he were trav- 
eling at thirty-five miles per hour, as other 
testimony indicated, his failure to keep on 
the lookout and avoid the dangers of traffic 
contributed proximately to his tragic end. 
Judgment for defendants was affirmed.— 
Reed et al. v. Simpson et al. California 
District Court of Appeal, Second District, 
Division Two. February 20, 1948. 29 CCH 
AUTOMOBILE CASEs 80. 

Spray, Davis & Gould, Clarence G. Weisbrod, 
H. L. Duckett, for Appellants 

Forrest A. Betts, for Respondents 


GOVERNMENTAL 
OR PROPRIETARY FUNCTION? 


(ILLINOIS) 
e Municipality’s liability 
Collision with garbage truck 


The automobile in which plaintiff was 
riding collided in an intersection with a city 
garbage truck. The sole question before the 
court was whether the city was exercising 
a governmental function in the collection 
and disposition of garbage or whether it 
was engaged in a proprietary function and, 
therefore, subject to tort action. Defendant 
argued that in the collection and disposal 
of garbage the city is acting as the agent 
of the state for the prevention and sup 
pression of disease as a public health meas 
ure, and is rendering its service under the 
police power delegated by the General As 
sembly, and that such service is, therefore, 
a governmental function. The court spoke: 
“The mere fact that the public at large 
might benefit indirectly therefrom is not 
sufficient to make the function a govern 
mental one, for almost all affairs of purely 
local concern produce some indirect results 
on the general safety, health and welfare. 
lf the function appears to be largely local 
or corporate in nature, the city cannot, and 
should not, escape liability merely because 
the act might, in some general way, also 
relate to a function of the government.” 
Judgment for plaintiff was affirmed.—Grav- 
ander v. The City of Chicago. Illinois Su- 
preme Court March 18, 1948. 29 CCH 
AUTOMOBILE CASEs 98. 
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Benjamin S. Adamowski, Corporation Counsel, 
L. Louis Karton, Louis H. Geiman, Adam E. 
Patterson, Chicago, Illinois, for Appellant. 


Harry S. Posner, Joseph D. Ryan, Arthur 
Ryan, Chicago, Illinois, for Appellee. 


ATTEMPT TO CLIMB ICE CROWN 


(MASSACHUSETTS) 


e@ Federal Tort Claims Act 
Army truck over center line 


A thirty-three-year-old clergyman was 
traveling north along the highway at a 
speed of fifteen miles per hour at eight 
o’clock in the morning. A light rain was 
falling and freezing immediately, and the 
road was bordered on both sides by a crown 
of irregular ice. Headed south along the 
road was an army truck, driven at a speed 
of twenty-five or thirty miles per hour. The 
ice on the highway had been plowed out for 
a width of about eighteen feet, sufficient for 
the passage of both vehicles. In negotiating 
a curve on the road, the truck driver went 
over the center line. When he saw plain- 
tiff’s car approaching, he attempted to pull 
over to the right, but was unable to do so. 
Realizing his danger, plaintiff attempted to 
climb the ice crown along his side of the 
road. This action caused the car to skid 
and come down the road at an angle of ten 
degrees with the rear of the vehicle over 
the center line of the road. The court con- 
cluded that the driver of the army truck 
was guilty of causal negligence as to speed 
and failure to remain on his own side of 
the road and that plaintiff was not contribu- 
torily negligent.—Parmiter v. United States 
of America. United States District Court, 
District of Massachusetts February 25, 
1948. 29 CCH AutomosiLe Cases 101 


PEDESTRIAN TRIPPED 
ON SIDEWALK TRAP DOOR 


(ILLINOIS) 


@ Insurer’s liability 
Loading and unloading clause 


When does loading begin and unloading 
cease? Plaintiff was insured under an auto- 
mobile policy which provided commercial 
coverage, including loading and unloading 
of the trucks used in the business of hauling 
garbage and refuse. He had contracted 
with a restaurant to haul its garbage and 
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waste. 


On the day in question he started 
to make his first trip up the stairs leading 
from the basement to a trap door in the side- 
walk. He set the basket of refuse on the steps, 
braced it with his legs, and with his hands 
opened the trap door. When the insured 
pushed the door upward, a_ pedestrian 
tripped and was injured. The insurance 
company refused to defend the suit brought 
by the pedestrian against the insured on the 
ground that the loading and unloading 
clause in the policy is merely an extension 
of the use of the truck and that there must 
be some connection between the accident 
and the use of the vehicle insured. After 
reviewing the authorities, the court reached 
the conclusion that loading and unloading 
include more than the mere placing of 
goods on the truck or removal of the goods 
from the truck so that when they are taken 
directly from the truck and, in one continu- 
ous operation, carried into the customer’s 
place of business, they are still in the 
process of being unloaded when set down 
therein. Judgment for the insured was 
affirmed.—Coulter v. American Employers’ 
Insurance Company. Illinois Appellate 
Court, Second District. March 9, 1948. 
29 CCH AuromosiLe Cases 93. 

Willard B. Gaskins, Robert E. Hunt, Peoria, 
Illinois, for Appellant. 


Morgan, Pendarvis & Morgan, Peoria, Illinois, 
for Appellee. 


PEDESTRIAN WALKS FROM DITCH 
INTO CAR 


(KENTUCKY) 


@ Lookout 
Proximate cause 
Instructions 


In passing a city bus, defendant had low- 
ered the lights of his car. As he was in 
the act of passing and was about to turn 
up his lights, something hit the right side 
of the automobile. The lights of his taxicab 
were good, and he was not blinded by the 
lights of the bus at the time, nor was he 
being crowded off the paving. He stopped 
within two lengths of his automobile and 
rendered aid to the man, who had been in- 
jured when struck by the open vent window 
of the car. There was evidence that the 
decedent, who had come out of the ditch or 
weeds at the side of the road, was intoxi- 
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cated. The court was of the opinion that 
there was a failure of proof of negligenc« 
on the part of the taxicab driver. Although 
the decedent had the right to be on the side 
of the road, the only evidence tending to 
show a disregard of the decedent’s rights 
was that the driver did not see him, 
whereas, it was argued, he should have 
done so. Had the pedestrian been struck 
by the front of the car, that condition would 
probably have been sufficient to submit the 
case to the jury on a question of the failur« 
of the defendant to observe the lookout 
duty. But the contact was at the side of 
the car, and the lookout duty does not ex 
tend so far as to require the driver to se 
or anticipate such action on the part of thx 
pedestrian. If defendant was driving ii 
excess of thirty miles per hour, which was 
the prima facie reasonable speed limit, that 
could not have been a proximate cause 
Had he been driving at ten miles per hour 
the result would have been the same 
Therefore, the instruction submitting the 
element of unreasonable speed should have 
been omitted, as well as the last clear 
chance instruction. It was also error to 
fail to give an instruction that would permit 
the jury to take cognizance of the evidence 
pertaining to the intoxication of the dece- 
dent. Judgment for the plaintiff was 
reversed.—Hatfield et al. v. Sargent’s Admx. 
Kentucky Court of Appeals. March 5, 1948 
29 CCH AutomosiLe Cases 81. 

H. F. White, Middlesboro, Kentucky, Patter- 


son & Wilson, Pineville, Kentucky, for Appel- 
lants. 


Daniel Boone Smith, J. B. Carter, Ray Shehan, 
Harlan, Kentucky, James W. Smith, Middles- 
boro, Kentucky, for Appellee. 


SEVEN MILES PER HOUR 
OVER BLIND CROSSING 


(MASSACHUSETTS) 
@ Railroad crossing collision 
Contributory negligence 
Unreasonable speed 


Plaintiff stopped his automobile in front of 
a garage about fifty feet south of the crossing 
and conversed with a friend for fifteen min- 
utes. The corner of a shed adjoining the 
garage was twelve feet from the nearest rail 
of the single track. When plaintiff started 
his automobile, he looked in both directions, 
noticed that the light signals were not flashing, 
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and listened for a whistle or bell, but heard 
none. He was traveling at seven or eight 
miles per hour with his foot upon the brake 
pedal, ready to stop. As his bumper 
reached the nearest rail, he saw a locomotive 
twelve or thirty feet away as it came from 
behind the shed. The locomotive struck the 
right side of the automobile, pushing it some 
fifty feet down the track. In approaching a 
grade crossing, plaintiff was required to re- 
duce the speed of his automobile to a reason- 
able and proper rate and to proceed cautiously 
over the crossing (G. L. (Ter. Ed.) Chapter 
90, Section 15). He could rely to some ex- 
tent upon the fact that the crossing signals 
were not flashing and upon the failure of the 
engineer to give the statutory signals, but he 
could not cease to take active measures re- 
quired for his own protection proceed- 
ing cautiously over the crossing. Plaintiff 
was traveling at seven or eight miles per 
hour or at the rate of ten to twelve feet a 
second. In other words, the front of his 
automobile would reach the path of a locomo- 
tive, if one should approach, not more than a 
fraction of a second after plaintiff passed the 
shed. The speed was unreasonable and im- 
proper if he could see several hundred feet 
down the track as the plan indicated, or three 
hundred feet as shown by a photograph, and 
failed to see the locomotive, and continued 
without any reduction of speed until the 
collision occurred, or if he could not see the 
locomotive until it was twelve or thirty feet 
away and when the front of the automobile 
was then about on the track. In any event, 
an attempt to travel over the track of this 
blind crossing at this rate of speed invited 
disaster from any train that might be within 
striking distance. Judgment of the lower 
court, which entered directed verdicts for 


defendant, was upheld.—Verrocchi v. Bos- 
ton and Maine Railroad. Massachusetts Su- 
preme Judicial Court. Middlesex. February 


4.1948. 29 CCH AutomosiLe Cases 70. 
H. Lawlor, for Plaintiff. 
J. DeCourcy & P. Brownell, for Defendant. 


SUN VISOR LIMITS VISION 





(MINNESOTA) 


@ Head-on collision 
Wrong side of road 


The scene of the accident was a strip of 
pavement 120 feet long extending east and 
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west between two curves on a highway, the 
general direction of which was north and 
south. It was dusk, but the weather was 
clear, and the drivers were able to see with- 
out the aid of headlights. Notwithstanding 
that fact, both drivers had their headlights 
turned on. As defendant turned to the east 
onto the 120 foot strip, plaintiff’s car was 
coming down a hill from the opposite 
direction approaching the curve. When the 
cars were about 120 feet apart, defendant 
pulled down his sun visor because the lights 
on the other car blinded him. With the 
visor defendant’s view ahead was 
limited to ten or twelve feet. He continued 
forward, keeping on his right side close to 
the shoulder. Almost instantly, plaintiff's 
car crossed over to defendant’s side of the 
road, causing a head-on collision. Plaintiffs 
argued that defendant was guilty of con- 
tributory negligence as a matter of law in 
that he drove at a speed making it impos- 
sible for him to stop within the space 
illuminated by his headlights. The court 
held to the contrary. Defendant had ob- 
served the road ahead and had ascertained 
that his lane of travel was free from ob- 
struction and that plaintiff's car was ap- 
proaching on its proper side of the road. 


down, 


He had a right to indulge in the assumption 
that the car would keep on its right side 
of the road. Judgment for defendant was 
affirmed.—Moan et al. v. Aasen. Minnesota 
Supreme Court. Filed February 27, 1948. 
29 CCH AvutTomosiLe Cases 74. 

Leslie C. Scholle, 1489 North West Bank 


Building, Minneapolis 2, Minnesota, for Appel- 
lants. 


Johanson, Winter & Lundquist, Wheaton, Min- 
nesota, for Respondent. 


FREIGHT TRAIN 


(MISSOURI) 
@ Contributory negligence 


A heavy snow was falling as_ plaintiff 
drove into one of defendant’s freight trains 
which was standing on the spur tracks 
which crossed the highway. Plaintiff was 
admittedly familiar with the crossing and 
knew that trains did occasionally stand on 
it. The land in the vicinity of the ac- 
cident was perfectly level, and _ there 
was nothing to obstruct a motorist’s view 
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of the surroundings. It is the general rule 
that the presence of a train upon a crossing 
is itself adequate notice to travelers that the 
crossing is occupied. Plaintiff drove along 
at thirty miles per hour, while a snow was 
falling which reduced visibility and affected 
his power to control his car in the event 
of a necessity for a sudden stop; when he 
did discover the train, he was unable to 
stop in the thirty or forty feet available. 
Furthermore, plaintiff’s own witness testi- 
fied that he approached at the same time 
and saw the train blocking the crossing in 
ample time to avoid a collision. It is the 
rule that when a party produces a witness 
to testify in his own behalf, he vouches for 
his credibility and, in the absence of con- 
tradictory evidence, is bound by it. Since 
plaintiff's contributory negligence appeared 
as a matter of law from his own evidence, 
the court erred in overruling defendant's 
motion for a directed verdict. Judgment 
for plaintiff was reversed.—Rowe v. Hen- 
wood, Trustee, St. Louis Southwestern 
Railway Company. St. Louis Court of Ap- 
peals, Missouri. January 20, 1948, 28 CCH 
AvuTOMOoBILE Cases 1108 


Charles L. Long, 722 N. Taylor Avenue, St 
Louis, Missouri, for Plaintiff, Respondent. 


Lashly, Lashly, Miller & Clifford, 705 Olive 
Street, John W. Murphy, c/o St. Louis South- 
western Railway Company, Cotton Belt Build- 
ing, St. Louis, Missouri, for Defendant, 
Appellant. 


INSURED VEHICLE SOLD 


(VIRGINIA) 


@ Violation of transfer provision 
Waiver 
Estoppel 
In December, 1944, defendant insurance 
company issued a_ standard automobile 
liability policy to Huffman on a Ford coupe 
which he then owned, providing coverage 
for one year. In May, 1945, Huffman sold 
the car to Owens. All of the papers re- 
quired for the transfer of title to the car and 
the purchase money notes were prepared 
by a Miss Showalter, in whose presence the 
transaction was closed. Miss Showalter, in 
addition to her duties as secretary, was the 
local agent for a number of insurance com- 
panies, including defendant. In fact, she 
had countersigned, delivered and collected 
the premium on the policy covering the car 
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in question. At the time of the closing of 
the sale, Huffman told Owens that it would 
not be necessary for him to secure insur- 
ance, since Huffman would let the policy he 
had which covered the automobile “go with 
the car.” This conversation took place 
in the presence of Miss Showalter, although 
nothing was said to or by her about effect- 
ing a transfer of the policy, and no endorse- 
ment was noted on the policy changing the 
name of the insured from Huffman to 
Owens. Sometime after the sale of the car, 
a collision occurred in which plaintiff was 
injured. Plaintiff recovered against Owens 
and the driver of his car and then brought 
an action against the insurance company to 
recover under the policy for the loss. The 
policy did not contain a provision vitiating 
the contract upon a change in the title to, 
or the ownership of, the insured property, 
without the consent of the insurer endorsed 
on the policy, but required the consent of 
the company in order to effect a transfer 
of coverage from the named insured to an- 
other. The court was of the opinion that 
the trial court erred in sustaining a recov- 
ery on the ground that the omnibus clause 
extended coverage to Owens, but recovery 
could be sustained on the ground of waiver 
or estoppel. Although Miss Showalter 
made no statement that the policy followed 
the car or that the consent of the insurer 
to the transfer was not necessary, she 
silently acquiesced in the agreement which 
she heard the two men make with reference 
to the transfer of the policy, thereby leading 
Owens to believe that he was protected, 
although the terms of the policy had not 
been complied with. Judgment for plaintiff 
was affirmed.—Virginia Auto Mutual Insur- 
ance Company v. Brillhart, etc. Virginia 
Supreme Court of Appeals. March 1, 1948. 
28 CCH AvuTomosiLe Cases 1145. 

Fred B. Gentry, M. Wallace Moncure, Jr., for 
Plaintiff in Error. 

Kime & Hoback, T. W. Messick, for Defend- 


ant in Error. 


TRAILER DETACHED 
FROM TRACTOR 


(CALIFORNIA) 


e@ Manufacturer’s liability 
Defective adaptor pin 


Plaintiff, a common carrier engaged in 
transporting highway freight in trucks and 
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trailers, purchased from defendant two semi- 
trailers and the adaptor pins to hook the 
trailers to the tractors. After the use of 
the first pin resulted in an accident, defend- 
ant assured plaintiff that the pin was safe 
and offered to guarantee it. While a 
second adaptor pin was being used, the 
trailer detached from the tractor when the 
equipment was being driven upgrade and 
rolled down an embankment; the trailer 
and its load were practically a total loss. 
An examination disclosed that the soft 
metal flange had been torn off the adaptor pin. 
Plaintiff's claim was based on two counts, 
one on the theory of an implied warranty 
and the other on negligence. It was de- 
fendant’s theory that the flange was torn 
off because the driver took the turn too 
fast and tipped over the trailer, and that 
in normal operations no strain at all was 
placed on the lower flange. Affirming a 
judgment for plaintiff, the court ruled that 
the reasonable inferences from the evidence 
amply supported the finding that the failure 
of the soft collar flange on the adaptor pin 
to sustain the load placed upon it in a 
normal road operation was the proximate 
cause of the accident.—Oregon-Nevada-Cali- 
fornia Fast Freight, Inc. v. Fruehauf Trailer 
Company of California. California District 
Court of Appeal, First District, Division 
One. February 10, 1948. 29 CCH AutTo- 
MOBILE CasEs 36, 

George M. Naus, Donald Seibert, for Appel- 
lant . 

Hauerken, Ames & St. Clair, for Respondent. 


RIDING DOUBLE ON SCOOTER 





(OKLAHOMA) 


@ Car backing out of garage 
Minor injured 

Plaintiff was riding on a motor scooter at 
the invitation of a friend. Both boys were 
on the single seat, the owner being in front 
and plaintiff sitting immediately behind him 
and holding to the body of the driver. His 
feet were resting on the lower part of the 
frame of the machine. As the scooter ap- 
proached a point on the street opposite the 
service entrance of defendant’s garage, an 
employee of the garage was backing a car 
onto the street. Cars were parked along 
the curb in front of the garage. Plaintiff’s 
right leg came into contact with the ex- 
haust pipe at the rear of the car, and he 
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was thrown violently to the pavement. On 
appeal from a judgment for plaintiff, de- 
fendant argued that the trial court erred 
in refusing to permit the introduction of a 
city ordinance which reads, “The operator 
of a motorcycle or bicycle when upon a 
street shall not carry any other person upon 
the handle bar, frame, or tank of any such 
vehicle, nor shall any person so ride upon 
any such vehicle.” At defendants’ request 
the jury was permitted to examine and 
inspect the scooter. By this inspection the 
jury was able to determine whether the 
seat on the scooter was large enough to 
accommodate two thirteen-year-old boys 
and whether or not their position thereon 
showed the exercise of that degree of care 
for their own safety which ordinarily pru- 
dent persons of their age and capacity would 
exercise. The court held the ordinance 
inapplicable because the method of riding 
employed by plaintiff was not prohibited. 
Nor did the trial court err in excluding the 
testimony of a school traffic policeman that 
he had instructed the students not to ride 
motor scooters double. Such an offer of 
evidence was not one to show knowledge 
and appreciation of the dangers incident to 
the method of riding engaged in by plain- 
tiff. Judgment for plaintiff was affirmed on 
condition of remittitur.—Greenlease-Ledter- 
man, Inc., et al. v. Hawkins, etc. Okla- 
homa Supreme Court. October 28, 1947. 
28 CCH Avutomosire Cases 1113. 


A. M. Covington, Tulsa, Oklahoma, for Plain- 
tiffs in Error. 


Hughey Baker, Tulsa, Oklahoma, for Defend- 
ant in Error. 


CAR LEFT UNLOCKED 


(NEW YORK) 
@ Owner’s liability 
Stolen car damaged 
Proximate cause 


Defendant husband parked his wife’s car 
on the street, leaving the door unlocked and 
the keys in the ignition switch. For a long 
time prior to this action, a large number 
of cars had been stolen in and near the 
city, due to the fact that owners had left 
the cars unlocked and the ignition keys in 
them; police had warned car owners against 
such a practice. While defendants’ car was 
parked, a fourteen-year-old boy, who had 
escaped from a state industrial school, stole 
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the vehicle, drove it away and collided with 
plaintiff's automobile, damaging it. The trial 
court dismissed the action on the ground 
that the complaint did not state facts suf- 
ficient to constitute a cause of action, which 
judgment was upheld on appeal. The proxi- 
mate cause of the accident was the unskill- 
ful handling of the automobile by the thief. 
The leaving of the car unguarded and un- 
locked was a contributing cause for the 
theft, but it was not the proximate cause 
of the collision. The use of the car by the 
thief intervened between the negligence of 
defendant husband and the unskillful driv- 
ing by the thief—Lotito v. Kyriacus et al. 
New York Supreme Court, Appellate Di- 
vision, Fourth Department. November 13, 
1947. 28 CCH Automosie Cases 1118. 
Rulison, Parker & Ryan, William Ryan, 406 


Wilson Building, Syracuse 2, New York, fo1 
Plaintiff, Appellant. 


Hancock, Door, Ryan & Shove, Arnold A. 
Dettor, 800 Hills Building, Syracuse 2, New 
York, for Defendants, Respondents. 


GOVERNMENT, CORPORATION 
JOINED AS TORTFEASORS 


(CALIFORNIA) 
e@ Federal Tort Claims Act 


Plaintiff's car was involved in a collision 
with a navy vehicle and a tractor and semi- 
trailer owned by the Golden State Com- 
pany, Limited, and operated by one of its 
employees. An action was brought against 
the United States Government, the Depart- 
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ment of the Navy, the Twelfth Naval Dis- 
trict, the Golden State Company, [.imited, 
and the driver of the tractor-trailer. The 
action was dismissed as to all defendants 
except the United States of America and 
the Golden State Company, Limited. The 
government moved to dismiss the complaint 
upon the ground that it did not state a 
claim within the jurisdiction of the court. 
The question presented was whether under 
the Tort Claims Act a private corporation 
could be joined as a joint tortfeasor with 
the government in a single suit brought 
in the United States District Court. The 
sovereign’s immunity to suit can only be 
waived by the sovereign in language which 
explicitly indicates such waiver, and statutes 
waiving immunity are strictly construed. 
The act contemplates that the government 
should be the sole defendant. It specifically 
denies a jury trial, whereas a trial by jury 
would be a matter of right to any defendant 
other than the government. The legislative 
history of the act shows that Congress spe- 
cifically declared that the adoption of the 
law would not subject the United States to 
joint suits with others. Therefore, the court 
ordered that the Golden State Company be 
dropped from the action.—Uarte v. United 
States of America et al. United States 
District Court, Southern District of Cali- 
fornia, Northern Division. February 10, 
1948. 28 CCH Avutomosite Cases 1121. 
Stammer & Knight, W. H. Stammer, Galer: 
McKnight, Fresno, California, for Plaintiff. 


James M. Carter, United States Attorney, 
Ronald Walker, Robert Komins, Assistant 
United States Attorneys, for Defendants. 
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Difficulties in Placing Automobile Insurance 


Several factors have combined to produce a situation where many companies 
are merely able to take care of their renewal automobile business without taking 
on any new business. The high cost of making repairs, the high cost of handling 
claims and the liberal views of jurors in assessing bodily injury liability are among 


the major problems facing companies. 


In addition companies have been made 


wary by the failure of companies writing hazardous lines of insurance and others 
have withdrawn from high-loss areas. These likewise have decreased the available 


market for new risks. 
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Fire Insurance 
Page 
Increase of Hazard 
Illegal sale of liquor on premises 
(Okla.) d 
Use of barn as livery stable (N. C.) : 
Oral Contract—Agent’s authority (Ill.) : 
Waiver 
Ownership condition—Retention of 
premiums (N. M.) 
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Public Liability Insurance 


Customer injured—Employee’s negli- 
gence — Contributory negligence 
(La.) 335 


TUVEULVODUALTAUETDEEEO NTO AEEDAOED ATTA TTA ETE 


ILLEGAL SALE OF LIQUOR 
ON INSURED PREMISES 


(OKLAHOMA) 


e@ Declaratory judgment 
Fire insurance 
Increase of hazard 


Each of the fire policies issued by defend- 
ants upon plaintiffs’ building provided that 
the company would not be liable for loss 
occurring while the hazard was increased by 
any means within the control or knowledge 
of the insured. The building burned, and the 
insurers brought an action against the own- 
ers for a declaratory judgment, claiming 
that the hazard was increased in that the 
use of the premises was changed from that 
of a restaurant or cafe and dance hall to a 
saloon where intoxicating liquor was sold 
in violation of law. The court declared: “An 
illegal use of insured premises which is spe- 
cifically prohibited by the express terms of 
a policy will preclude recovery upon the 
policy. But where the policy does not pro- 
mote or encourage a violation of law, a mere 
illegal use of the premises not expressly 
prohibited by the terms of the policy and 
not causing or contributing to the cause of 
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FIRE AND CASUALTY 


the fire does not necessarily bar recovery. 
And, in the absence of a specific pro- 
vision in the policies expressly prohibiting 
the sale of intoxicating liquor within the in- 
sured building, it was a question of fact for 
the trial court whether the sale of liquor 
by the owner, or with his consent, consti- 
tuted an increase in the hazard, within the 
intent and meaning of the policies.” Judg- 
ment for the owners was affirmed.—Boston 
Insurance Company et al. v. Read et al. 
United States Circuit Court of Appeals, 
Tenth Circuit. March 5, 1948. 6 CCH Fire 
AND CASUALTY CASEs 585. 
Walter D. Hanson, F. A. Rittenhouse, John 


F. Webster, Olive R. Rittenhouse, for Appel- 
lants. 


Gerald B. Klein, Wesley E. Disney, Joe B. 
Houston, Keith Smith, John C. Martin, Jr., for 
Appellees. 


CUSTOMER TRIPS ON WIRE RACK 


(LOUISIANA) 
@ Public liability insurance 





Plaintiff wife was a good customer and 
familiar with defendant’s grocery store. She 
took one of the baskets and rollers and 
walked down the aisle, making her selection 


AUOVOUNNTANULOOOOLOLOUOOLANEOEREETEDOO ANN ONOTOOBEOEE 


PAGE 335 





MOUTOLARLEDEOUENDEAD ATEN SN ENON TEN EATEN AAA TAEDA AAPA ANE 


of groceries. Gradually she made her way 
to the counter on which the telephone rested. 
Leaving her basket a few feet away, she 
went to call her daughter to ask her if there 
was anything more needed from the store. 
Upon turning around, she tripped over a 
wire magazine rack. One of defendant’s em- 
ployees, whose duty it was to sweep and 
clean the store, testified that he was sweep- 
ing around that part of the store where 
plaintiff wife fell. He saw her at the grocery 
counter, and she then went to use the tele- 
phone on the counter next to where the 
magazine rack stood. As she was using the 
telephone, he moved the rack in order to 
sweep around it. The court concluded that 
the store owner and his public liability in- 
surance carrier were correctly held liable. 
There was no merit in the plea of contrib- 
utory negligence. Plaintiff wife had just a 
moment before safely passed by the maga- 
zine rack in going to the telephone and had 
reason to anticipate the same path would 
be unobstructed as she left to return to do 
her shopping. Judgment for the plaintiffs 
was amended with respect to the amounts 
awarded.—Reid et al. v. Monticello et al. 
Louisiana Court of Appeal, First Circuit. 
February 2, 1948. 6 CCH Fire ANp Cas- 
UALTY CASEs 581. 

Porteous & Johnson, American Bank Building, 
New Orleans, Louisiana, for Appellants. 


Hawkins, Tritico & Savoy, Lake Charles, 
Louisiana, for Appellee Monticello. 


Bass & Brame, Lake Charles, Louisiana, for 
Appellee Hardware Indemnity Insurance Com- 
pany of Minnesota. 


USE OF BARN AS LIVERY STABLE 


(NORTH CAROLINA) 


e@ Fire insurance 
Increase of hazard 


For a period of seven years plaintiff oper 
ated a riding academy on Dorch Street, 
where he kept approximately twenty-five 
saddle horses for hire. In August, 1946, he 
purchased a cabin and barn on Vivian Street 
and immediately had defendant insure the 
property against fire. The three-year pre 
mium was $16.88 for occupancy of dwelling 
by owner and “private stable.” If the barn 
had been classified as a livery stable, the 
rate would have been $81.75 for the three- 
year period, About two months after plain- 
tiff took possession of the property, he sold 


most of his horses, retaining only five, which 
he moved to the barn. All of his saddle 
equipment was put in the cabin, and he con- 
tinued to rent the five horses for hire from 
the cabin. Four of these horses were in 
the barn on the night it was destroyed by 
fire. Defendant refused payment on the 
policy on the ground that the operation of 
a livery stable increased the hazard. Speak- 
ing of the type of business he conducted at 
Vivian Street, plaintiff stated: “I ran a rid- 
ing academy, but the barn was private. I 
work in the winter and rent horses in the 
summer. After I bought the Hendrix 
property I did not run a riding academy. 
I closed the business on Dorch Street, and 
just moved the stuff to the cabin and stored 
the horses. I never rented the horses to 
anybody. There were no saddles in the barn. 
It was private.” Defendant assigned as er- 
ror the refusal of the lower court to sustain 
its demurrer to the evidence and sought to 
pose the question whether nonsuit was proper 
on plea of avoidance when plaintiff's own 
evidence showed no liability to him under 
the policy in suit. Affirming the judgment 
for plaintiff, the court ruled that at most, 
plaintiff's testimony was equivocal on the 
issue of avoidance or increased hazard within 
the meaning of the policy, and this carried 
the case to the jury. Discrepancies in plain- 
tiff’s evidence were for the jury, not the 
court, and although the equivocation affected 
his credibility, it did not work a dismissal 
of the action —Emery et al. v. Lititz Mutua 
Insurance Company. North Carolina Su- 
preme Court. February 16, 1948. 6 CCH 
FrrE AND CASUALTY CASEs 597, 

Jones & Ward, for Plaintiffs, Appellees. 

Smathers & Meekins, for Defendant, Appel- 
lant. 


APPRAISER’S ESTIMATE BINDS 


(ILLINOIS) 
e Fire insurance 
Vacancy, proof of loss conditions 
Waiver 
The insured property was destroyed by 

fire on March 15, 1944. A few days later 
plaintiff Ernest Rodewald notified defend- 
ant’s secretary of the fire. Anghouse, de- 
fendant’s adjuster, examined the loss, and 
on March 25, 1944, met with plaintiff and 
made an adjustment of the loss on a printed 
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form furnished by defendant, entitled “Ap- 
praiser’s Estimate.” On the back of the form 
appeared the statement, signed by plaintiff, 
“| hereby acknowledge myself to be fully 
satisfied with the above estimate, subject to 
the approval of the Board of Directors of 
the Randolph Mutual Insurance Company.” 
The adjustment was received and filed by 
defendant on March 30, 1944. It was not 
until five or six months later that plaintiff 
learned that there was any dispute about 
the matter or that defendant was not satis- 
fiel with the appraisement. In an action 
based on the adjustment, the jury found for 
plaintiffs. Defendant argued on appeal that 
plaintiffs failed to comply with the standard 
provisions of the policy which require occu- 
pancy of the buildings and formal proof of 
loss within sixty days. The buildings became 
vacant about twenty days prior to the fire, 
which was ten days more than the ten-day 
limitation, and that no formal proofs of loss 
were submitted. The court ruled: “The ad 
justment made by Anghouse and his item 
ization of the loss certainly led plaintiffs to 
believe that defendant considered the poli- 
cies in effect and that it was unnecessary fot 
them to furnish formal proofs of loss. The 
evidence was sufficient to warrant the jury 
in finding that the standard provisions had 
been waived by defendant through the ac- 
tion of their agent, Anghouse.” Judgment 
for plaintiffs was affirmed.—Rodewald et al 
v. The Randolph Mutual Insurance Com- 
pany. Illinois Appellate Court; Fourth Dis 
trict. Filed January 26, 1948. 6 CCH Frirr 
ANp CASUALTY CASES 577. 

E. R. Wegener, Chester, Illino's; L. R. Stew 
art, Murphysboro, Illinois, for Defendant, Ap- 
pellant. 


Isaac K. Levy, David B. Levy, Murphysboro 
Illinois, for Plaintiffs, Appellees 


TELEPHONE CONTRACT 


(ILLINOIS) 


e Fire insurance 
Agent’s authority 


On the night of December 24, 1944, a fire 
destroyed the contents of plaintiffs’ trailer- 
manufacturing plant at Bourbon, Indiana. 
Approximately five days previously, pursu- 
ant to plaintiffs’ request, the Charles U 
Victor Company, licensed as an insurance 
broker in Illinois, sought to place by tele- 
phone the controversial contract of fire in- 
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surance with defendant’s Chicago office. A 
general business relationship, extending over 
a period of some twenty years, existed be- 
tween defendant and Victor. Orders for fire 
insurance were placed both by correspond 
ence and by telephone. On one occasion 
prior to December 19, 1944, defendant had 
declined to insure plaintiffs’ plant. The al- 
leged oral contract was placed over the tele 
phone in a conversation between the office 
manager of Victor and Anderson, who was 
licensed by the Illinois State Director of In- 
surance to act as a fire insurance agent for 
defendant. He carried the card on his per 
son, and for two years prior to the fire was 
the only agent representing defendant wlh« 
personally called at the Victor office. How 
ever, he had never accepted any fire insu 
ance from Victor. His business card listed 
him as the superintendent of the bonding 
department of the Loyalty Group, of which 
defendant was a member, but he was known 
by the Victor office manager only as thx 
agent of defendant. Anderson accepted pre- 
miums on behalf of defendant. The contents 
of the conversation were it 
dispute, plaintiffs contending that when de 
fendant’s agent was reminded of the previ 
ous refusal to ir 


telephone 


isure and the heavy volum« 
of business between Victor and defendant, 
he agreed to take the insurance, while Andet 
son’s version was that he merely promised 
to speak to defendant’s underwriter in orde1 
to determine whether the latter might re 
consider the previous refusal and accept the 
insurance. The jury determined the question 
whether Anderson had accepted the insur 
ance on behalf of defendant in plaintiffs’ 
Defendant contended that it was er 
ror for the trial court not to have submitted 
the question of 


flavor 


Anderson’s agency to the 
jury, arguing that the statute providing for 
licensing of agents is regulatory, that the 
issuance of a license merely qualifies th« 
person receiving it and does not in and of 
itself authorize him to act as an agent, and 
that the statute does not alter the general 
law of agency to the effect that the agent 
has no power which is not expressly con 
ferred upon him by the principal. Affirming 
the judgment for plaintiffs, the court declared 
that the admission of evidence of the state 
authorization to act.as agent is proper, and 
such evidence prima facie establishes the 
agency of the person named.—MacDonald, 
Ir., et al., d. b. a. Elear Coach v. Milwaukee 
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Mechanics’ Insurance Company. United 
States Circuit Court of Appeals, Seventh 
Circuit. March 10, 1948. 6 CCH Fire ANpD 
CASUALTY CASES 592. 

Wyatt Jacobs, Charles E. Heckler, 221 North 


LaSalle Street, Chicago, Illinois, for Plaintiffs, 
Appellees. 


Donald N. Clausen, Jacob T. Pincus, 135 South 
LaSalle Street, Chicago, Illinois, for Defendant, 
Appellant. 


POLICY CONDITIONS WAIVED 


{NEW MEXICO) 


e Fire insurance 
Ownership of ground 


Plaintiff Miller sustained a fire loss, which 
defendant refused to pay on the grounds 
that plaintiff did not own the land upon 
which the building was located, that proof 
of loss was not furnished, that he did not 
make an inventory each twelve months and 
that suit for recovery was not brought within 
twelve months after the loss. Mrs. Hackler, 
owner of the ground upon which the build- 
ing was situated, leased the premises in 1934 
to Chapman, who, in September, 1942, as- 
signed the lease to Moon, who purchased it 
for himself and plaintiff Miller. Prior to the 
time the policies were issued plaintiff ac- 
quired the lease and at the time of the fire 
was the absolute owner. Previously, for a 
period of several years, the interest of the 
lessees had been insured by defendants. In 
1943, without an application therefor, de- 
fendants renewed the policies covering plain- 
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tiff’s interest in the building. Plaintiff made 
no representations concerning the title ex- 
cept to tell defendants to insure his interest 
in the building. He did not see the policies 
or know their contents until they were de- 
livered to him. Immediately after the build- 
ing was destroyed by fire on April 2, 1944, 
defendants had an adjuster negotiate with 
plaintiff and a nonwaiver agreement was 
signed by them. The adjuster was then in- 
formed of plaintiff's title and interest in the 
building, and was furnished with lists of 
equipment, invoices and other available in- 
formation. The adjuster, not satisfied with 
plaintiff’s claim, and subsequent to the time 
within which plaintiff was required to ren- 
der proof of loss, put plaintiff to the expense 
of furnishing certified copies of invoices. On 
September 13, 1944, he was required to make 
a trip to submit to an examination under 
oath as to his interest in the building and 
the cause and extent of the loss. Affirming 
the judgment for plaintiff, the court held that 
since defendant retained the premiums and 
did not deny liability until after the con- 
tractual period of limitation had expired, by 
its acts and conduct it waived the stipula- 
tions urged as an affirmative defense, and it 
wes unnecessary that suit be instituted within 
twelve months after the loss.—Miller, d. b. a. 
Rock Front Bar v. Phoenix Assurance Com- 
pany, Limited, of London, et al. New Mex- 
ico Supreme Court. Filed March 3, 1948. 
6 CCH Fire Anp CASUALTy CASEs 594. 

J. B. Newell, Las Cruces, 
Appellee. 


W. C. Whatley, Thomas K. Campbell, Las 
Cruces, for Appellants. 
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np a 


On Borrowing Money To Buy Insurance 


The Stockton (California) Association of Life Underwriters, Inc. recently 
indicted a group of life insurance agents who were openly recommending the pur- 
chase of 10 payment life insurance through the medium of bank loans, as a tax 
avoidance scheme and not in the best interests of the client. It pointed out that a 
10 year term life insurance policy would give the same protection without the 
necessity of a bank loan and would be available at practically the same price as 
the bank loan plan at two percent interest. It felt that such a plan might initiate 
undesirable retaliatory legislation at a time when the National Associaion of Life 
Underwriters were actively seeking legislation for a life insurance exemption under 


the Federal Estate Tax. 
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IN THE CURRENT PARADE OF CASES: 


Page 
Aviation Exclusion Clause 
Forced landing — Drowning — Pro- 
cedure (S. C.) 343 


Placed under “war clause” caption 


‘s €o 346 
Change of Beneficiary—Before notary 
(N. J.) 342 
Coverage of Policy- —Death benefits 
(Ga.) 342 
Disappearance of Insured—Time of 
death (Ky.) 347 
Nat onal Service Life Insurance 
Change of beneficiar;—l'rong form 
(N.Y) 344 
In loco parentis Foster father 
a. Gens 344 


“COUNTRY ENGAGED IN WAR’’ 


(UTAH) 


e War exclusion clause 
Death after surrender of enemies 


The insured, a member of the United 
States military forces died on September 25, 
1945, while outside the home area and from 
nonmilitary causes. The insurer refused 
payment of the face amount of the policy, 
clause which restricted the 
amount payable if death occurred “outside 
the home area while the insured is in the 
military or naval forces of any country en- 
gaged in war. ‘War’ includes undeclared 
war.” On the date of the insured’s death all 


relying on a 


enemies of the United States had uncondi- 
tionally surrendered, but there had been no 
declaration, proclamation or official act of 
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Rival Claimants 
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mon law marriage (Tex.) 345 
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policy (Pa.) 341 
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(D. C.) 340 
(Utah) 339 
Two conflicting clauses (D. C.) 341 


the executive or legislative departments of 
the government announcing the formal ter- 
mination of the existence of a state of war. 
The court spoke: “The existence of war 
and restoration of peace are determined 
solely by the political departments of our 
Government, and such determinations are 
conclusively binding upon the courts in all 
matters of state or public concern, and wat 
having been declared, its existence must be 
recognized by the courts until peace is pro- 
claimed, although actual warfare 
have Furthermore, private 
rights, when affected by the f 
war, are governed by such political determina- 


may 
ceased. 


incidence of 


tions, and the courts will usually condition 
private rights, whether resting in contract 
or otherwise, in order to give full effect 
to the exigencies of war. But in all private 
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matters, unaffected by public interest, the 
parties are undoubtedly free to contract with 
reference to war and to give it such defini- 
tion, connotation and meaning as does not 
infringe upon public policy.” By including 
undeclared war in the military clause, the 
insurer chose to use the word “war” in its 
practical and realistic sense rather than its 
technical and formal sense. Judgment for 
the beneficiary was affirmed.—New York 
Life Insurance Company v. Durham. United 
States Circuit Court of Appeals, Tenth Cir- 
cuit. March 4, 1948. 13 CCH Lire Cases 8. 

George A. Critchlow, Walter M. Critchlow, 
Ronald B. Swinford, Harry J. McCallion, for 
Appellant. 

Harold Cline, Albert M. Marsden, Elias Han- 
sen, for Appellees. 


WHEN WAR TERMINATES 
(DISTRICT OF COLUMBIA) 
e@ War risk exclusion 
“Country engaged in war” construed 


The insured, a major in the army, met his 
death in October, 1945, by accidentally fall- 
ing from a hotel window in Reims, France. 
Under the policy in question the insurer’s 
liability was limited to a return of premiums 
paid if death occurred “outside the home 
areas and while the insured is in the mili- 
tary or naval forces of any country engaged 
in war.” The insurer argued that whether 
the United States is engaged in war is 
wholly a political question, the determina- 
tion of which rests solely with the legislative 
and executive branches of our govern- 
ment, and that their pronouncements are 
binding upon the judiciary. The trial court 
adopted this view. On appeal, the review- 
ing court pointed out that the meaning of 
the phrase “engaged in war” may vary ac- 
cording to the purpose for which it was 
employed and the manner in which it was 
stated in relationship to that purpose. From 
the standpoint of public law, the court ac- 
ceded to the view urged by the insurer and 
adopted by the trial court. But it went on 
to say, “Here we are concerned with a pri- 
vate contract, and a distinction must be 
maintained. As to the termination of a war, 
one date may be selected for dealing with a 
question relating to the exercise of special 
governmental powers, another date may 
serve in dealing with commercial questions, 
and a third date may be taken in the con- 


WUuuuiaenenegeanitt mit TIVATLUETEAEE TA EVEL OE EUE EE ATE A AAA 








PAGE 340 









" UU UCL CLL LLL HULU 





struction of a statute or contract provision. 
To the layman, and to the soldier, 

the words ‘engaged in war’ convey the 
thought of actual warfare, terminated by 
capitulation of the enemy. The aftermath 
of actual warfare necessitates political and 
legal cognizance of a state of war, but that 
is something apart from the common under- 
standing of the time when the country 
ceases to be engaged in war.” Judgment 
of the lower court was reversed.—Stinson 
v. New York Life Insurance Company 
United States Court of Appeals, District of 
Columbia. March 15, 1948. 13 CCH Lire 
CAsEs 1. 

Harry A. Finney, John R. Fitzpatrick, Ed- 
ward J. Lynch, for Appellant. 

G. Bowdoin Craighill, John S. Flannery, A. 
Murry Preston, Caesar L. Aiello, John E. Lar- 
son, for Appellee. 


HORSE FALLS ON INSURED 


(TENNESSEE) 


e Total and permanent disability 
Epilepsy 


The disability policy issued to plaintiff in 
1924, when he was eighteen years of age, 
provided for monthly payments in the event 
he became totally and permanently disabled 
by bodily injury or disease. In October, 
1937, after the policy had been in force for 
thirteen years, plaintiff received a serious 
injury as a result of a horse rearing up and 
falling backwards upon him. Defendant 
made payments until November, 1946, at 
which time it discontinued them, claiming 
that the disability caused by the fall of the 
horse had lasted only a year or two and 
that payments had been continued under the 
mistaken belief that the epilepsy suffered 
by plaintiff was caused by the accident. 
Plaintiff argued that the bodily injury re- 
sulting from the accident caused or re- 
sulted in the epilepsy, or if epilepsy was 
previously present in a mild form, it was 
aggravated or increased by the injury; that 
the disability of epilepsy was a bodily in- 
jury or disease such as is covered by the 
policy and is a mental or nervous condition 
as well as a serious physical or bodily in- 
jury or disease which arose from or was 
caused by the fall; and that epilepsy affects 
both the mind and the body in that it causes 
bodily or muscular spasms or convulsions. 
There was evidence that plaintiff was in- 
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capacitated from doing the ordinary work 
upon his farm and medical evidence that 
plaintiff became disabled by reason of the 
bodily injury or disease resulting from the 
accident. There was material evidence to 
support the jury's finding for plaintiff, and 
judgment for plaintiff was affirmed.—The 
Mutual Life Insurance Company v. Grove 
Tennessee Court of Appeals, Middle Sec- 
tion, Nashville. Filed February 28, 1948. 
12 CCH Lire Cases 1145. 

Louis W. Dawson, Judson Harwood, Bass, 
Berry & Sims, Nashville, Tennessee, for Plain- 
tiff in Error. 

Frank Davenport, McMinnville, Tennessee, for 
Defendant in Error. 


TRUSTEE AND EXECUTRIX 
CLAIM PROCEEDS 


(PENNSYLVANIA) 
e Assignment of policies 


Plaintiff, trustee in bankruptcy of Lum, 
and defendant, as executrix of the estate of 
Mathews, sought to recover the proceeds of 
the insurance policies issued on the life of 
Lum. In 1933, Lum was in financial diffi- 
culty and in danger of losing collateral 
pledged to secure loans. He appealed to 
Mathews for assistance, and in February, 
1934, Lum and Mathews entered into a con- 
tract by which Lum conveyed to Mathews 
certain shares of stock, notes, royalties, op- 
tions, mortgages, farms and life insurance 
for the sum of $71,801.21, which amount 
Mathews paid to some of Lum’s creditors, 
some unsecured and some secured by the 
assets conveyed to Mathews. The contract 
gave Lum a fifteen-year option to repur- 
chase any of the transferred assets, which 
option was not exercised. The court con- 
cluded that there was no evidence from 
which it could be found that the parties 
intended the contract to operate as a general 
assignment and that the contract of Febru- 
ary 2, 1934, vested title in the policies in 
defendant. Judgment on the pleadings was 
entered in favor of defendant.—Edner, Trus- 
tee v. Mathews, Exrx. United States Dis- 
trict Court, Western District of Pennsytvania. 
March 3, 1948. 12 CCH Lire Cases 1153. 

Ralph H. German, 717 Oliver Building, Pitts- 
burgh, Pennsylvania, for Plaintiff. 


Albrecht, Maguire & Mills, 1300 Genesee 
Building, Buffalo 2, New York, for Defendant. 
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CONFLICTING WAR EXCLUSIONS 


(DISTRICT OF COLUMBIA) 


@ Insurer’s liability 
Ambiguity 


The insured’s policies contained clauses 
that liability would be limited to the amount 
of the premiums paid, or the reserve for 
the face amount of the policy, whichever was 
the greater, if (a) death resulted, directly 
or indirectly, from military or naval service 
outside the boundaries of the United States 
in time of war, whether declared or unde- 
clared, or (c) if within two years from the 
date of issuance of the policy, death re- 
sulted, directly or indirectly, from war, 
whether declared or undeclared, while the 
insured was outside the boundaries of the 
United States. More than two years after 
the date of the policies the insured, an officer 
in the navy on duty on the cruiser /ndian- 
apolis in the Pacific Ocean, met his death 
when that ship was sunk as a result of enemy 
action. The literal terms of both clauses 
applied, but if (a) alone applied, the com- 
pany was not liable for the face amount of 
the policies, whereas if (c) alone was ap- 
plied, the company was so liable. Thus, the 
problem confronting the court was: which 
of the two applicable clauses, one of lia- 
bility and one of nonliability, should be given 
effect? The court reasoned: “It seems to 
us that this is the sort of problem to which 
the rule as to ambiguity must apply. There 
is no ambiguity in the language of either 
clause; both apply. But since the clauses 
are conflicting, an ambiguity in the contract 
Rejecting defendant’s argu- 
ment that the clauses were in the alternative 
and that if either one applied, liability was 
defeated, the court ruled that liability need 
be defeated only once. 


is created.” 


The two-year pro- 
vision in clause (c) makes the two clauses 
opposite in result after the two years have 
expired, and not alternative bars to liability. 
Judgment of the lower court, which granted 
the insurer’s motion for summary judgment, 
was reversed.—Hayes v. Home Life Insur- 
ance Company. United States Court of Ap- 
peals, District of Columbia. March 8, 1948. 
12 CCH Lire Cases 1151. 


Arthur P. Drury, George E. Hamilton, Jr., 
Robert Peter, for Appellant. 


Edgar J. Goodrich, Lipman Redman, for Ap- 
pellee. 





PAGE 341 





VOLE 


DEATH MORE THAN THIRTY DAYS 
AFTER ISSUANCE 


(GEORGIA) 


@ Death benefits 
Coverage construed 


The life insurance policy issued to the de- 
ceased provided indemnity for “loss of life, 
limb, sight or time caused by accidental 
means, for death from fatal illness, or for 
loss of time by illness to the extent pro- 
vided herein.” The “Insuring Clause” pro- 
vided as follows: “This policy insures 
against (1) loss resulting directly and inde- 
pendently of all other causes from bodily 
injury sustained during any term of this 
policy and effected solely through external, 
violent and accidental means (2) re- 
sulting from sickness contracted and begin- 
ning after this policy has been maintained 
in force for not less than thirty days from 
its date, and causing loss commencing while 
the policy is in force.” Clause AA under 
the “Insuring Clause” reads as follows: 
“Principal Sum $250. Monthly Accident 
Indemnity $20. Monthly Illness Indemnity 
$20.” Clause K of the policy provided that 
“Tf the illness for which indemnity is pay- 
able under this policy is of such a serious 
character that it results fatally after the ex- 
piration of a period of forty-five days from 
the date of the policy, the company will pay 
an additional indemnity of $50 . ne 
policy was issued on November 22, 1946, and 
the insured died of natural causes on De- 
cember 29, 1946. In an action by the bene- 
ficiary to recover the principal sum of the 
policy, the insurer demurred to the petition 
on the grounds that the only death benefits 
payable were set out in Clause F, and the 
insured died within less than forty-five days 
from the date of the policy. The court 
thought that a reasonable and proper con- 
struction of the policy Was that it provided 
for indemnity in the principal sum of $250 
for the death of the insured from fatal illness 
or natural causes, where death resulted from 
sickness contracted and beginning after the 
policy had been maintained in force for not 
less than thirty days from its date, as well 
as providing for the same indemnity for loss 
of life of the insured from accidental means 
Ciause K of the policy merely provided that 
if death of the insured resulted from illness 
after the expiration of a period of forty-five 
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days from the date of the policy, the com- 
pany would pay an additional indemnity of 
$50 to cover additional expenses put upon 
the insured during such illness and by reason 
thereof. No claim was made for the addi- 
tional indemnity, as the policy had not been 
in effect for forty-five days, but it had been 
in force for more than thirty days at the 
time of the insured’s death. The trial court 
erred in sustaining defendant’s demurrer 
and dismissing the action. Judgment of dis- 
missal was reversed.—Hart v. Metropolitan 
Casualty Insurance Company of New York. 
Georgia Court of Appeals. February 14, 
1948. 12 CCH Lire Cases 1129. 

Cody U. Watson, Thomson, Georgia, for Ap- 
pellant. 


Bussey & Hardin, Augusta, Georgia, for Ap- 
pellee. 


BENEFICIARY CHANGED 
BEFORE NOTARY 


(NEW JERSEY) 


e Group insurance 
Rival claimants 


The insured’s wife was designated bene- 
ficiary in his group insurance certificate. 
The master policy provided that the insured 
could change the beneficiary by filing writ- 
ten notice, accompanied by the certificate, 
with the employer. The change was to take 
effect upon endorsement by the employer 
and then would relate back and take effect 
as of the date the employee signed the writ- 
ten notice, whether or not the employee was 
living at the time of the endorsement. The 
certificate issued to the insured also pro- 
vided for change of beneficiary in the fol- 
lowing language: “The employee may 
change his beneficiary at any time upon 
written request accompanied by this certifi- 
cate for endorsement.” Elizabeth Dinzik 
claimed the proceeds on the ground that 
during his lifetime the insured changed the 
beneficiary in a paper prepared by a notary 
public. At the time of the insured’s death 
Elizabeth Dinzik was in possession of the 
certificate. No notice in writing was ever 
filed with the employer, nor did Elizabeth 
Dinzik proceed to have the change noted on 
the employer's records or present the certif- 


cate to the company for the purpose ol 


change noted thereon by the 
The person designated as bene- 


having the 
company. 
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ficiary in a life policy acquires a vested 
property right of which he cannot be 
divested, except in the manner provided by 
the policy, and the insured’s widow had the 
right to insist upon strict compliance with 
the policy terms. A decree was entered for 
the widow.—Metropolitan Life Insurance 
Company v. Dinzik et al. New Jersey Chan- 
cery Court. February 19, 1948. 12 CCH 
Lire Cases 1155. 

Joseph A. Hunoval, 744 Broad Street, Newark, 
New Jersey, for Defendant Elizabeth Dinzik. 


Pearce R. Franklin, 1180 Raymond Boulevard, 
Newark, New Jersey, for Defendant Mary Ondo. 


AGE MISREPRESENTED 


(MISSOURI) 


@ Voidance of policy 
Incontestability clause 


The policy in suit provided that if the age 
of the insured had been misstated, the 
amount payable would be such as the pre- 
miums would have purchased at the correct 
age, and if the insured was over fifty-four 
years of age at the date of issuance, the 
policy was void and liability limited to the 
return of premiums received. In an action 
by the beneficiary, the insurer asserted that 
its liability was limited to a return of the 
premiums because the insured was over 
fifty-four years of age at the date of issu- 
ance. Plaintiff moved to strike that portion 
of the policy provision from the answer on 
the ground that it attempted to contest the 
validity of the policy, which was prohibited 
both by the incontestable clause and the 
statutory law of Missouri. The lower court 
sustained plaintiff's motion to strike and 
for judgment on the pleadings for the 
amount of insurance that the premiums paid 
would have purchased at the correct age 
when the insured applied for the policy. On 
appeal, the court pointed out that defend- 
ant was not seeking to avoid the contract 
it offered to and agreed to make, but was 
standing on the express terms of the policy. 
If plaintiff’s husband was over the age limi- 
tation, which for the purposes of the motion 
for judgment on the pleadings was admitted, 
he did not come within the classes of per- 
sons entitled to this policy, which never be- 
came a contract. The incontestable clause 
presupposes a valid contract and not one 
void ab initio. Judgment for plaintiff was 
reversed and the cause remanded with 


directions to sustain plaintiff’s motion for 
judgment on the pleadings in the amount 
of the premiums paid.—Hall v. Missouri In- 
surance Company. St. Louis Court of Ap- 
peals, Missouri. Filed February 17, 1948. 
12 CCH Lire Cases 1133. 

Charles L. Moore, Abraham Davis, 706 Chest- 


nut Street, St. Louis, Missouri, for Plaintiff, 
Respondent. 


Jones, Hocker, Gladney & Grand, James C. 
Jones, III, 407 N. Eighth Street, St. Louis, Mis- 
souri, for Defendant, Appellant. 


FEDERAL COURT NOT BOUND 
BY STATE TRIAL COURT 


(SOUTH CAROLINA) 


e Aviation exclusion 
Forced landing 
Death from drowning 


The insured lost his life when a land- 
based Civil Air Patrol plane in which he 
was a flight observer made an emergency 
landing thirty miles off the coast of North 
Carolina. The plane sank, but the insured 
was not seriously hurt and managed to 
don his life jacket. He was alive two and 
one-half hours later when an accompanying 
plane was forced to leave the scene, but 
when picked up about four and one-half 
hours after the landing, he was dead. The 
medical diagnosis was “drowning as a result 
of exposure in the water.” The policy in- 
sured against accidental death but exempted 
the insurer from liability for “death result- 
ing from participation in aviation.” Relying 
on the exemption clause, the insurer refused 
payment. The United States District Court, 
unable to locate any decision on aviation 
clauses by any South Carolina court, fell 
back on the general principle of South Caro- 
lina insurance law that ambiguities in an 
insurance contract are to be resolved in 
favor of the beneficiary and ruled that the 
cause of death, within the meaning of acci- 
dent policies, is the immediate, not the re 
mote cause, and that the insured’s death 
resulted from drowning. Two months later 
the South Carolina Court of Common Pleas 
for Spartanburg County, following the rea- 
soning of the District Court, ruled in favor 
of the beneficiary in a suit against a different 
insurer on a policy which contained an 
almost identical aviation exclusion clause. 
Although the insurer in this second case 
had the right to appeal to the State Supreme 
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Court, it did not do so. On appeal of the 
first action, the Circuit Court reversed the 
District Court, concluding that there was 
no ambiguity and expressing its disbelief 
that the South Carolina Supreme Court 
would have ruled for the beneficiary. ‘The 
Common Pleas decision in the beneficiary's 
favor, it was thought, was not binding on 
the Circuit Court as a final expression of 
South Carolina law since it was not binding 
on other South Carolina courts and since 
the court rendering it had relied on the 
District Court’s ruling. In affirming the 
judgment of the Circuit Court, the United 
States Supreme Court stated: “So long as 
it does not impinge on federal interests, a 
state may shape its own law in any direction 
it sees fit, and it is inadmissible that cases 
dependent on that law should be decided 
differently according to whether they are 
before federal or state courts. . . . While 
the Circuit Court properly attributed some 
weight to the Spartanburg Common Pleas 
decision, it was justified in holding the deci- 
sion not cantrolling and in proceeding to 
make its own determination of what the 
South Carolina Supreme Court would prob- 
ably rule in a similar case. . . . We do 
not purport to determine the correctness of 
its ruling on the merits. Nor is our decision 
to be taken as promulgating a general rule 
that federal courts need never abide by de 
terminations of state law by state trial courts. 
As indicated by the Fidelity Union Trust 
Company case, other situations in other states 
may well call for a cifferent result.”—King 
v. The Order of United Commercial Tray- 
elers of America. United States Supreme 
Court. March 8, 1948. 12 CCH Lire CAseEs 
1139. 

E. W. Dillon, Columbus, Ohio; C. F. Hayns- 
worth, Jr., F. Dean Rainey, Greenville, South 
Carolina, for Respondent. 

Jesse W. Boyd, Miller C. Foster, Harvey W. 
Johnson, Johnson, Johnson, & Foster, Spartan- 
burg, South Carolina, for Petitioner. 


BENEFICIARY CHANGED 
ON WRONG FORM 


(NEW YORK) 


e@ National Service Life Insurance 
Rival claimants 


At the time the deceased soldier obtained 
his National Service Life Insurance policy, 
he was unmarried and designated his mother 
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as beneficiary. In December, 1942, the in- 
sured reported to his batallion adjutant and 
said that he had recently been married and 
wished to change the beneficiary of his 
insurance policy from his mother to his wiie. 
The adjutant told a clerk to give the in- 
sured a form for changing his life insurance 
beneficiary, and the clerk gave him a W. D., 
A. G. O. Form No. 41, which, though en- 
titled “Designation of Beneficiary,” was a 
form intended for designating the benefi 
ciary of the six months’ gratuity, payable 
in case of death, and the person to be noti- 
fied in case of emergency. The insured filled 
out and signed this form, naming his wiie 
as primary beneficiary and his mother as 
alternate beneficiary. The adjutant witnessed 
the form, which was forwarded by the mes- 
sage center to the War Department. Upon 
the insured’s death in February, 1944, bot! 
his widow and mother made claims to the 
Veterans’ Administration for payment un- 
der the policy, and the mother’s claim was 
allowed. Affirming a judgment of the lower 
court for the widow, the court held that 
there was both an act on the part of the 
insured in signing the form and oral evi 
dence of his intent to effect thereby a change 
of beneficiary of his insurance policy. Un 
der the authorities, a change of beneficiary 
was thus legally effected Annette Shapir 
v. United States of America, Clara Shapin 
Impleaded Defendant, Appellant. United States 
Circuit Court of Appeals, Second Circuit 
March 4, 1948. 12 CCH Lire Cases 1149 

Edenbaum & Katz, Jacques Katz, Edward 
Norwalk, for Defendant, Appellant. 


Winfred C. Allen, James G, Mitchell, foi 
Plaintiff, Appellee. 


FOSTER PARENT 
ENTITLED TO PROCEEDS 


(SOUTH CAROLINA) 


@ National Service Life Insurance 
In loco parentis 


The natural parents of the deceased soldier 
sought to recover the proceeds of his Na- 
tional Service Life Insurance policy in 
which plaintiff had been designated as bene- 
ficiary. The deceased had worked as a day 
laborer for plaintiff when he was sixteen 
years old. Two years later he returned to 
plaintiff and asked that he give him a home 
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as he could not get along with his own 
family. Plaintiff granted request. 
Thereafter, no wages were paid him, and he 
was treated exactly as plaintiff's other chil- 
dren. The insured lived continuously with 
plaintiff for two years until he enlisted in 
the army in September, 1936. After service 
of approximately three months, he returned 
to plaintiff's home and lived there continu- 
ously until he was drafted in 1942, Cer- 
tainly, expressions used by the insured in 
his letters indicated not only his affection 
ior plaintiff’s family, but also that he con- 
himself a member of the family. 
The assumption of the relationship of one 
person standing im loco parentis to another 
is a question of intention, and there was no 
question but that the insured considered 
plaintiff in that relationship toward him. 
Judgment was entered for plaintiff—Wood 
vy. United States of America et al. United 
States District Court, Western District of 
South Carolina December 10, 1947. 12 
CCH Lire Cases 1135 
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Williams, 
Spartanburg, 


John C 
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Plaintiff. 

Oscar H, 


Felton, Heinitsh 
Carolina, for 


United States 
Greenville, South Carolina; Walter H. Hood, 
Assistant United States Attorney, Anderson, 
South Carolina, for United States of America. 

W D, Workman, 303 Wallace’ Building, 
Greenville, South Carolina, for Defendants 
James and Effie Brown. 


Doyle, Attorney, 


WRONG POLICY FORM ISSUED 


(CALIFORNIA) 


@ Reformation of policy 
Insured’s knowledge 


Defendant signed an application for an 
“insurance annuity, age sixty-five, on the 
uniform premium plan,” but by mistake 
plaintiff selected the wrong printed form 
and issued a policy known as “pension pol- 
age sixty-five.” The premiums were 
paid for a period of twenty years, and the 
mistake was not discovered until a bank to 
which the insured had applied for a loan, 
submitting the policy as collateral, inquired 
of insurance company to the 
value of the policy. Plaintiff sought to re- 
the policy to embrace the correct 
provisions. Answering defendant’s argument 
that the incontestable clause barred refor- 
mation, the court ruled that the right to 
have the contract express the actual agree- 
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ment was not intended to or understood to 
be included within the prohibited contests. 
Although a unilateral mistake is not ground 
for relief, a mistake by one party to the 
knowledge of the other is equivalent to a 
mutual mistake. Knowledge of the mistake 
the part the party against whom 
reformation is sought must be such as to 
justify an inference of fraud or bad faith. 
The court concluded that the insured, who 
at the time of applying for the policy was 
an insurance agent and was working under 
a contract for plaintiff soliciting insurance, 
noticed the but kept it to himself. 
Judgment was entered for plaintiff, and de- 
fendant had judgment on his counterclaim 
in the amount he would have been entitled 
to had the policy for which he had applied 
been issued.—The Travelers Insurance Com- 
pany v. Richardson. United States District 
Court, Northern District of California, South- 
Division. February 6, 1948. 12 CCH 
1142. 

Alvin Gerlach, Russ Building, San Francisco, 
California, for Plaintiff. 

Joseph T. O’Connor, Harold Cohn, Russ Build- 
ing, San Francisco, California, for Defendant. 


on of 


error 


ern 
Lire Cases 


ADMINISTRATOR v. BENEFICIARY 


(TEXAS) 


e Rival claimants 
Common law marriage 


Both the administrator of the insured’s 
estate and the beneficiary claimed the pro 
ceeds of his insurance policies. The insur- 
ance company filed a stakeholder’s suit and 
deposited the funds in court. 
before the court was the existence, vel non, 
of a common law marriage the 
insured and the beneficiary, without which 
the latter would have no insurable interest 
in the life of the insured. Both parties had 
checkered married careers. The appellant’s 
first two wives died; he was divorced from 
his third wife; he claimed a common law 
marriage with the insured; and he was mar- 
ried again at the time of the trial. While 
the insured was married to a man named 
Juan she went to live with one Ireno. They 
lived together from 1920 until 1932, during 
which time they had five children. Juan 
died about 1926. The insured and Ireno 
were never divorced, far as he knew. 
After 1932, the insured lived with one Man- 
uel four or five years and had one child by 
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him. After his death she went to live with 
appellant. The court ruled: “In 1937 when 
appellant and the insured took one bed and 
roof as their own, marriage between them 
was legally impossible, for the reason that 
appellant had a living wife from whom he 
was not divorced until December 5, 1938. 
The relationship between the insured having 
been illicit and criminal in its origin, there 
is no legal presumption of marriage. Nor 
did the isolated reference to appellant as 
her husband made by the insured to a doc- 
tor satisfy the law in establishing a common 
law marriage.” Judgment of the trial court 
for the administrator was affirmed.—Tijerina 
et al. v. Boteelo, Jr.. Admr. Texas Court 
of Civil Appeals, Austin. Filed December 
17, 1947. 13 CCH Lire CASEs 6, 

Roy A. Scott, Corpus Christi, Texas, for Ap- 
pellant Tomas Tijerina. 

Jerry D’Unger, Charles G. Lyman, Corpus 
Christi, Texas, for Appellee. 


MERCANTILE BUSINESS SOLD 


(GEORGIA) 
e Total and permanent disability 
Other income 
Instructions to jury 





The insured’s policy provided that upon 
due proof that the insured had become 
wholly disabled by bodily injuries or disease 
and thereby would be continuously and 
wholly prevented for life from engaging in 
any occupation or employment for wage or 
profit, the insurer would pay disability bene- 
fits. Prior to March 1, 1946, plaintiff was 
engaged in a general mercantile business, 
handling heavy groceries, feeds, grains, hard- 
ware, dry goods, lime and cement. He 
waited on trade, bought and sold merchan- 
dise, kept the books, and was on his feet 
continuously from six o'clock in the morn- 
ing until seven o’clock at night. His health 
began to decline in 1941 and gradually grew 
worse until he was forced to sell his busi- 
ness on March 1, 1946. In addition, he gave 
up all of his activities in connection with 
his automobile agency, but he continued to 
own it. He also owned three farms that 
were in the entire charge of a partner and 
received one-half the proceeds of all sales 
of cattle. Although he was able to walk 
some and to drive an automobile, he was not 
able to perform any duties involving physi- 


cal effort after March 1, 1946. The jury was 
authorized to find that plaintiff had been 
unable, since March 1, 1946, to perform any 
substantial part of the duties of his former 
occupation or business, or of such other 
employment approximating the same liveli- 
hood as he might fairly have been expected 
to follow, and that he was not precluded 
from recovery for such disability by reason 
of the fact that he received some income 
from his automobile agency and _ farmis. 
However, the trial judge erred in overruling 
the insurer’s motion for a new trial. The 
jury was erroneously charged that the in- 
sured would be totally disabled if his injury 
or disease were such that common care and 
prudence required him to desist from trans- 
acting his business. The correct rule of law 
is that the insured would be totally dis- 
abled if he were unable to perform any sub- 
stantial part of the duties of his occupation 
or such other employment approximating 
the same livelihood as he might fairly have 
been expected to follow. Judgment for the 
insured was reversed.—Travelers Insurance 
Company v. Hill. Georgia Court of Appeals. 
February 26, 1948. 13 CCH Lire Cases 10. 

Neely, Marshall & Greene, Atlanta, Georgia; 


Earle Norman, Washington, Georgia, for Appel- 
lant. 


Clement E. Sutton, Ralph R. Williams, Wash- 
ington, Georgia, for Appellee. 


AVIATION EXCLUSION 
UNDER WAR CLAUSE CAPTION 





(SOUTH CAROLINA) 
e Insurer’s liability 


At the bottom of the first page of the 
insured’s policies appeared the stamped 
words, “War and Aviation Clause Attached.” 
Affixed to each of the policies was a page 
captioned “WAR CLAUSE” which con- 
tained provisions that the insurer’s liability 
would be limited to a return of the premi- 
ums if the insured’s death occurred (1) 
while serving outside the United States in 
the military, naval or air forces of any coun- 
try engaged in war, regardless of cause, 
(2) while serving within the United States 
in an air force of any country engaged in 
war, regardless of the cause of death, (3) 
as a result of operating or riding in any 
kind of aircraft, except as a fare-paying 
passenger in a licensed passenger aircraft 
operated by a licensed pilot on a regularly 
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scheduled flight between established airports 
in the United States, and (4) within two 
years of the date of the policy as a result 
of injuries, sickness or disease contracted 
while traveling or residing as a civilian 
outside the United States and as a result of 
war or any act of war. The insured died 
as a result of injuries sustained in the crash 
of a plane, owned and piloted by him. Re- 
lying upon the general rule that ambiguity 
in an insurance policy is to be resolved 
against the insurer, the court construed the 
policies to mean that the company was 
exempt from liability only if death resulted 
from aviation connected with the war effort 
and that the company assumed the risk of 
death caused by peacetime civilian a'r travel. 
The trial judge reasoned that the insurer 
offered to the insured a policy containing 
a provision which it designated as a “War 
Clause”; that the designation was evidence 
of the insurer’s interpretation of the provi- 
sion; and that the insured evidently accepted 
it as such and acted accordingly. On appeal, 
the higher court ruled that the lower court 
erred in reading an ambiguity into the poli- 
cies. The words, “War and Aviation Clause 
Attached,” which were stamped on the bot- 
tom of the front page, were not hidden in 
the policies but were placed where they 
could easily be seen and where they should 
have been discovered by the insured. By 
the stamped notation the insured was put 
on notice that the policy contained limita- 
tions on aviation risks, and his inquiry could 
only lead him to the section of the policy 
entitled ‘“‘War Clause.” The court also ruled 
that it did not believe that the caption was 
so ambiguous as to mislead the insured. 
There was no ambiguity in the operative 
language of the clause, and the actionable 
words were controlling. Resort may be had 
to the caption only to explain an ambiguity 
in the operative part of the clause, not to 
create an ambiguity where none exists. Judg- 
ments for plaintiff were reversed and the 
causes remanded with directions to enter 
judgment in each case for the insurer.— 
Provident Life and Accident Insurance Com- 
pany et al. v. Anderson. United States 
Circuit Court of Appeals, Fourth Circuit. 
March 8, 1948. 13 CCH Lire Cases 19. 

John A, Chambliss, C. F. Haynsworth, Jr., 
for Appellant. 


C. Granville Wyche, Alfred F. Burgess, for 
Appellees. 


INSURED DISAPPEARS 
FROM HOTEL 


(KENTUCKY) 


®@ Seven-year absence 
Time of death 





Did the insured die before or after the 
expiration date of the insurance carried on 
his life? If he died the latter part of Janu- 
ary or the first of February, 1937, the poli- 
cies were in force. The question resolved 
itself into whether or not the insured, after 
not having been heard from or seen for 
seven years, died at the beginning or at 
the close of that period. In January, 1935, 
the insured was discharged from his job 
due to habitual drinking. Because of this 
habit he was unable to secure employment, 
and this precipitated periods of despondency. 
On January 13, 1937, he left his home in 
Blaine, Kentucky, to seek employment in 
Charleston, West Virginia. Having failed 
to hear from him for several days, his fam- 
ily made an effort to contact him in Charles- 
ton through his aunt, who advised that he 
had left for home about January 23. No- 
tices were placed in Charleston papers, and 
broadcasts were made of the fact that he 
was missing. This took place during an 
unprecedented flood that visited the Ohio 
Valley during the months of January and 
February. As soon as the flood waters had 
subsided sufficiently for mails to come 
through, two checks which the insured had 
given to a hotel in Huntington, West Vir- 
gina, made their appearance for clearance. 
In Huntington, the insured’s father learned 
that his son had stayed at the Frederick 
Hotel until all guests had been removed by 
boat. Later a bill from the Prichard Hotel 
disclosed that the insured had been assigned 
a room in the latter part of February. Upon 
investigation, the insured’s suitcase contain- 
ing his belongings were found in the room. 
Plaintiff advanced two theories to establish 
death in 1937—the possibility that the in- 
sured might have committed suicide, and 
exposure to imminent peril. The insurer 
was notified early of the disappearance of 
the insured and then made a careful investi- 
gation. Only slight evidence would have 
been required on the part of the insurer to 
have supported the presumption of the con- 
tinuance of life, but there was nothing to 
show the slightest fact supporting that pre- 
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sumption. On the other hand, the sudden ard Life Insurance Company of Greensboro, 
disappearance, after having written letters North Carolina v. Hewlett. Kentucky Court 
to his wife and daughter, the leaving behind of Appeals. March 5, 1948. 12 CCH Lire 
of toilet articles and personal belongings, Cases 16. 
the fact that he was an alcoholic, and the H. T. Caldwell, Porter M. Gray, Frank C 
fact of the flood, all taken together, were Malin, Malin & Johnson, Ashland, Kentucky: 
sufficient to support the verdict as returned William Marshall Bullitt, R. Lee Blackwell, Bul- 
by the jury. The presumption of death hav- tt & Middleton, Louisville, Kentucky, for Ap- 
pellants. 

Martin & Smith, Cattlesburg, Kentucky; 

Eldred Adams, Louisa, Kentucky, for Appellees. 


ing been established, it was for the jury to 
decide the time of death. Judgment for the 
beneficiary was afirmed.—Jefferson Stand- 


oe 


Cost of Living Allowance for Crosser Bill 


Representative Crosser (1). Ohio), despite the apparent unpopularity of his 
original measure, has recently introduced a bill amending the original act (the 
Railroad Retirement and Unemployment Act) which would provide an additional 
25% in benefits to cover the increased cost of living element. It is his opinion that 
since employees in active service have received an increase which partially offsets 
the increased cost of living, those disabled should receive some relief also. Repre- 
sentative Crosser sought support on the theory that since increased wages meant 
increased contributions to the fund, there was no reason why those disabled should 
not have the benefit of it. 


British Health Service Act Opposed by Doctors 


Feeling that the National Health Service Act, scheduled to become effective 
in Britain July 5th, tends to degrade the integrity of the profession and reduces the 
doctors to the status of public servants, the British Medical Association has openly 
declared war on the proponents of the law. A fund has been voted to maintain 
their “independence” and a resolution adopted declaring that it was not in the 
public interest or that of themselves as doctors to accept service under such terms. 


Another ‘Substantial Compliance’’ Case 


Decedent held 4 policy of life insurance in a lodge in which he was a member. 
After the death of his wife, who was the beneficiary, and ten days before his own, 
he notified a lodge official of his desire to change the beneficiary from his wife to 
his children. He signed the change of beneficiary form, but failed to insert the 
names of the children because he did not know the address of one. He was to 
submit the information subsequently, but died before it was done. The court held BY F 
that he substantially complied with the policy requirements as to change of bene- en 
ficiary and the proceeds of the policy were awarded to his stepchildren (his only 
children) to whom he stood in loco parentis, rather than to his estate. Mackey 
Estate, Orphans’ Court of Thirty-second Judicial District (Pa.). 64 Montg. County 
Law Reports 56 (1948). Pla 
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Page 
Bottling Company’s Liability 

Explosion of bottle (N. Y.) 353 

Implied warranty (Mass.) 361 


Poisonous substance in bottle (S. C.) 362 
Charitable Hospital’s Liability 













Private nurse injured (N. J.) 362 
Contractors’ Liability — Gas storage 
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Landlord’s Liability—Clothesline break- __ 

ing—Tenant injured (Mont.) 358 
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COW ELECTROCUTED 
BY FALLEN WIRE 


(TEXAS) 





® Municipality’s liability 





Plaintiff sought recovery for the value of 
his cow, which was electrocuted when it 
came into contact with an electric wire 
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Child drowned in pond (La.) z 
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which had fallen and which defendant muni- 
cipality had allowed to remain upon the 
street. Defendant appealed from a judgment 
for plaintiff, contending that the action was 
based upon an erroneous theory that defend 
ant owed to plaintiff the duty to keep its 
electric light lines in a safe condition so as 
to prevent the cow, which was unlawfully 
at large upon the streets of defendant city, 
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from being injured by coming into contact 
with the wires. An ordinance of the city 
made it unlawful for cattle to run at large 
in the streets. Since the cow was at large, 
defendant's liability would not be measured 
by its want of care for the protection of the 
cow. Judgment for plaintiff was reversed.— 
City of Caldwell, Texas v. Schumacker. Texas 
Court of Civil Appeals, Galveston. May 7, 
1947. 15 CCH NEGLIGENCE CASEs 827. 

W. J. Alexander, Caldwell, Texas, for Ap- 
pellant. 


Walter M, Hilliard, Caldwell, Texas, for Ap- 
pellee. 


ICEMAN FALLS ON PORCH STEPS 


(LOUISIANA) 
© Owner’s liability 





The sixty-five-year-old plaintiff, weighing 
250 pounds, ascended the front porch steps 
of a cottage owned by defendant with a 
fifty pound block of ice on his shoulder. 
He lost his balance and fell to the ground 
when the steps collapsed. Seeking to re- 
cover for an injury to the left knee joint 
and the right side of his back, plaintiff con- 
tended that the steps had been allowed to 
deteriorate to such an extent that he fell 
while standing on them. Defendant insisted 
that plaintiff fell because of the unusual and 
excessive weight put upon the steps by 
plaintiff, augmented by that of the ice, and, 
therefore, he negligently contributed to the 
accident. That the steps fell from plaintiff's 
weight and that of the ice, there was no 
dispute. However, he had been ascending 
these same steps with the same quantity 
of ice two or three times per week for some 
two years and had a right to assume that 
they were in sound condition. However, 
his fall should not be entirely blamed for 
his present inability to lo his former work. 
Consequently, the judgment was amended 
by reducing the award from $1,400 to $910, 
and, as amended, was affirmed.—Robinson 
v. Fossett. Louisiana Court of Appeal, Sec- 
ond Circuit. October 31, 1947. Rehearing 
denied, November 26, 1947. Certiorari re- 
fused, February 16, 1948. 15 CCH NEGLI- 
GENCE CASES 821. 

John F. Phillips, Shreveport, Louisiana, for 
Appellee. 


Robert J. Newson, Shreveport, Louisiana, for 
Appellant. 


EXPLOSION OF GAS HEATER 


(GEORGIA) 


@ Negligent repair 
Due care 





Plaintiff was injured when the water 
heater he was trying to light exploded. The 
heater had refused to light on previous occa- 
sions, and defendant had sent various re- 
pairmen to repair the pilot light, but without 
apparent success. Whereas plaintiff con- 
tended that the proximate cause of the ex- 
plosion was the negligence of defendant's 
agents in failing to repair the defective con- 
dition, defendant claimed that the injuries 
were the result of plaintiff’s own negligence 
in attempting to light the heater when he 
knew the pilot light was defective. Plaintiff 
stated that he was inexperienced in the 
handling of gas appliances and that defend- 
ant’s agents had failed to warn him of the 
danger in attempting to light the pilot. He 
exercised diligence in trying to determine 
whether or not there was gas escaping, but 
failed to detect any odor. The court was 
of the opinion that whether plaintiff was 
guilty of contributory negligence was a ques- 
tion solely decidable by the jury. Judgment 
of the lower court, which overruled the mo- 
tion to dismiss, was affirmed.—Atlanta Gas 
Light Company v. Johnson. Geogia Court 
of Appeals. January 28, 1948. 15 CCH NEc- 
LIGENCE CASEs 827. 

J. B, Copeland, Valdosta, Georgia, for Ap- 
pellant. 


West L. Cranford, James H. Barfield, Val- 
dosta, Georgia, for Appellee. 


CRITERIA 
FOR MEASURING VERDICTS 


(FLORIDA) 
@ Personal injury action 


Plaintiff wife was forty-eight years old 
and in good health at the time she was in- 
jured by falling on defendant’s tiled floor, 
which was permitted to become wet and 
slippery. Her back and other parts of her 
body were seriously injured; she was con- 
fined to bed for a long time; she suffers 
great pain and discomfort and is unable to 
perform household duties; and she contended 
that her injuries were permanent. On peti- 
tion for rehearing, the sole question before 
the court was whether the $18,000 in dam- 


UUNHUUTNNGAAUaneNanUeadanoeadovansedadaeavoUeedGnUneeNUneNNUOGCeUOOUUUNGAAUNNEAOOUENOOUUOENOAUUENEAOOUEAAOOUOUEASOOOOONAOUUGOLUOOUGGUOUEOOEOOEOAOOOUEOOOUOUROGOUOUEUOOUUEEUAOUUEGUOUUCEGOOOUUONOOGOUOGUOUUUEOUOUOGGOUUUONGHOOUEOAOOUueoedooeeanouseedauengvooeenvouceessaoeeagvaanorgqarietitt 


PAGE 350 


ILJ—APRIL, 1948 





ages 
awal 
cons 
the 1 
its e 
the 1 
ure | 
injut 
divir 
are 
phil« 
to tl 
com! 
the 
cotto 
and 
were 
corn 
and ¢ 
jury 
obser 
bette 
that 
case 
They 
diseri 
genui 
appr 
sonal 
it sho 
ment 
tion ¢ 
of the 
Super 
Supre 
NEGLI 
Brov 
Leaird 
McC 
Ppellees 


SAL/ 


(GEO! 


* 
The 
store 
ment 
of ne 
crete 
defen 
salad 
millin; 
to sect 
that o: 
the dr 


Hnrnnoat ain 


NEG 


old 
in- 
Dor, 
and 
her 
‘on- 
fers 
e to 
ided 
eti- 
fore 
am- 


juvvnnneittt 


148 


AONUUUELEALATED EEUU AATA TATA AAA I We 


ages awarded to plaintiff wife and the $2,000 
awarded to plaintiff husband for loss of 
consortium were excessive. “The degree of 
the negligence, the extent of the injury and 
its equivalent in labor and commodities, are 
the main criteria available to a jury to meas- 
ure the amount of its verdict in a personal 
injury action. Jurors are not permitted to 
divine their judgments from the other. They 
are realists and are not actuated by the 
philosophy of the cemetery. They get leads 
to their verdict from the tangible and the 
commonplace, and it speaks in terms of what 
the dollar will buy; so it availeth little when 
cotton is fifty cents, corn $2.50, steak $1.00 
and common labor $6.00, to cite cases that 
were decided when cotton was five cents, 
corn was fifty cents, steak twenty-five cents 
and common labor $1.00. ... An intelligent 
jury looking the injured in the face and 
observing the witnesses testify may be in a 
better position to determine the damages 
that should be awarded in a personal injury 
case than a court is, situated miles away. 
They are in a better position than we are to 
discriminate between the pseudo and the 
genuine, and when the verdict rendered is 
approved by the trial court and has a rea- 
sonable relationship to the damages proved, 
it should not be disturbed.” The prior judg- 
ment of reversal for new trial on the ques- 
tion of damages was receded from and that 
of the lower court affirmed.—Margaret Ann 
Super Markets, Inc. v. Scholl et.al. Florida 
Supreme Court. February 20, 1948. 15 CCH 
NEGLIGENCE CAseEs 820. 

Brown & Dean, Choate Sinclair, Berryhill & 
Leaird, for Appellant. 


McCune, Hiaasen, Fleming & Kelley, for Ap- 
Pellees. 


SALAD DRESSING ON STORE STEP 


(GEORGIA) 
e Customer injured 


The grocery department of defendant’s 
store was separated from the meat depart- 
ment by a step. The two floor levels were 
of neutral color of white and gray con- 
crete with a smooth hard surface. Two of 
defendant’s agents were opening cartons of 
salad dressing, and the customers were 
milling, pushing, shoving, and attempting 
to secure the salad dressing. Plaintiff alleged 
that one of the customers dropped a glass of 
the dressing and the container broke, splat- 
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NEGLIGENCE (Other than 


Automobile) 
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tering the slick salad dressing over the step- 
down, and as plaintiff went from the meat 
counter to the grocery counter, she slipped 
and fell on the concrete step. The court 
was of the opinion that plaintiff’s evidence 
failed to prove her case. There was no 
explanation as to how the mayonnaise came 
to be on the floor. Although plaintiff alleged 
that it had been dropped there by a cus- 
tomer, and defendant admitted that it had 
been dropped there by someone unknown 
to it, there was no evidence that the alleged 
negligence of defendant in allowing the car- 
tons to be unpacked on its sales floor, the 
resultant crowding of customers around the 
cartons and the general confusion was caus- 
ally connected with the presence of the salad 
dressing on the floor. Judgment of nonsuit 
was affirmed.—Campbell v. H. L. Green 
Company, Inc. Georgia Court of Appeals. 
February 14, 1948. 15 CCH NEGLIGENCE 
CasEs 820. 

Cc. E. Gregory, Jr., W. F. Lozier, Atlanta, 
Georgia, for Appellant. 


Bryan, Carter & Ansley, Atlanta, Georgia, for 
Appellee. 


ENGINE HURLS PEDESTRIAN 
INTO SECOND TRAIN 


(GEORGIA) 


@ Second railroad’s liability 
Proximate cause 


As plaintiff's husband was crossing the 
tracks of the Central of Georgia Railroad, 
he was struck by the engine of its south- 
bound passenger train traveling in excess 
of fifty miles per hour. It knocked his body 
toward defendant’s tracks where a cut of 
sixty cars crushed his chest and killed him 
instantly. Plaintiff contended that the cars 
were being operated at a speed in excess 
of ten miles per hour and that the injuries 
inflicted by the first engine would not have 
proved fatal but for the chest injury inflicted 
by defendant’s cars. She charged both rail- 
roads with failure to maintain a flagman 
or watchman at the crossing or to install 
automatic gates sufficient to protect the 
public from danger. The trial court sustained 
defendant’s demurrer, and plaintiff excepted. 
The ruling as to Central of Georgia was not 
excepted to and was not involved on appeal. 
The reviewing court spoke: “Where it ap- 
pears from the undisputed facts that the act 
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or negligence complained of is not the effi- 
cient proximate cause of the injury, then 
the question is properly one for determination 
by the court. To hold the defendant liable 
the petition must show that the act com- 
plained of was the sole occasion of the 
injury, or that it put in operation other 
causal forces which were the natural con- 
sequence of the original act. In the instant 
case, the death of the deceased was the 
result of a negligent act of a third party, 
which negligent act intervened between the 
negligence of the defendant and the injury, 
and was in fact the proximate cause of the 
injury. The failure of defendant to keep a 
lookout, and to give a warning of the ap- 
proach of its train at the crossing, and the 
operation of its train at an excessive rate 
of speed, could have no causal connection 
with the injuries inflicted upon the deceased 
after the train was on the crossing and was 
passing over it.” Since there was no causal 
connection between the alleged negligence 
of defendant railway and the death of plain 
tiff's husband, the trial court did not err in 
sustaining the general demurrer and dismis- 
sing the petition as to that company. Judg 
ment of dismissal was affirmed.—Williams 
v. Southern Railway Company et al. Georgia 
Court of Appeals. February 26, 1948. 15 
CCH NEGLIGENCE CASEs 819 

William A. Thomas 
Appellant. 

W. Neal Baird, Neely, Marshall & Greene 
Powell, Goldstein, Frazer & Murphy, Atlanta, 
Georgia, for Appellee. 
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BLACKSMITH KICKED BY MULE 


(MISSOURI) 
e@ Master-servant relationship 


According to plaintiff, it was a servant of 
defendant who negligently applied a twitch 
to the nose of a mule While plaintiff was in 
the process of shoeing it, and the mule be- 
came unruly and injured the plaintiff. De- 
fendant contended that the man who applied 
the twitch was not his servant, but was a 
tenant on his farm 
dence of plaintiff, who asserted that defend- 
ant employed him to shoe the team under 
the direction of the man who applied the 
twitch, the relationship of landlord and ten- 
ant gives way to the relationship of master 
and servant. Therefore, defendant became 
liable for any negligence of the man who 


Considering the evi- 
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applied the twitch in connection with the 
work. The evidence was sufficient to show 
that the mule became unruly due to the 
fact that the twitch was too tightly applied 
under the tender lip or nose of the mule 
and was sufficient to establish a finding of 
negligence. Judgment for plaintiff was af- 
firmed.—Panke v. Shannon. St. Louis 
Court of Appeals, Missouri. January 20, 
1948. 15 CCH Necticence CAsEs 800. 
Clement A. Kieffer, 722 Chestnut Street, St 


Louis, Missouri, Walker, Woolridge, Wentzville, 
Missouri, for Plaintiff, Respondent. 


William Waye, Jr., St. Charles, Missouri, 
Moser, Marsalek, Dearing & Carpenter, 330 
Pierce Building, St. Louis, Missouri, for De- 
fendant, Appellant. 


OPEN COAL HOLE GRATING 


(ILLINOIS) 


@ Removal of ashes 
Pedestrian injured 

Defendants had employed Spotts to re- 
move ashes from their basement. Spotts 
did so by passing the ashes through a coal 
hole in the sidewalk and then into a truck 
to be hauled away. Plaintiff, who was af- 
flicted with a “club foot,” was walking to 
his office when he turned to talk to a friend 
\s he did so, he walked into the hole, fell 
several feet, and fractured the left femur 
near the hip joint. There was a sharp con- 
flict in the testimony concerning the bas- 
kets placed by Spotts as a warning to 
pedestrians of the open grating. Plaintiff 
stated that he did not strike a basket or 
any obstacle prior to falling in the hole. 
Defendants contended that even though 
they knew of the manner in which Spotts 
removed the ashes, there could be no lia- 
bility on their part for the reason that the 
removal of ashes is not an inherently dan- 
gerous task. An instruction relating to the 
question of plaintiff’s negligence in failing 
to see the coal hole was prejudicial, and it 
was error to instruct the jury that a certain 
set of facts constitute or do not constitute 
negligence if negligence has not been shown 
as a matter of law. One of the principal 
defenses relied upon by defendant was that 
plaintiff, while looking away, walked into 
the hole and was guilty of such lack of care 
for his own safety that it was violative of 
his right to recovery. This was a critical 
issue, and it was imperative that the in- 
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struction be accurate and free of prejudicial 
implication. Therefore, defendants were 
entitled to a new trial. Judgment for plain- 
tiff was reversed and the cause remanded 
for a new trial—Hanneken v. Eichler et al. 
Illinois Appellate Court, Second District. 
October 23, 1947. 15 CCH NEGLIGENCE 
Cases 793. 


BEER BOTTLE EXPLODES 


(NEW YORK) 
© Storekeeper injured 


Defendant delivered several cases of beer 
to plaintiff wife, owner of a delicatessen 
store. Four days later when she removed a 
bottle from one of the cases, it exploded in 
her hand. Prior to that time neither the 
case nor any of the bottles in the case had 
been disturbed. Plaintiff husband testified 
that immediately after the accident he ex- 
amined the eleven remaining bottles in the 
case, finding two broken, and that about a 
quarter of the contents had seeped out of 
another bottle. Defendant’s superintendent 
in charge of the brewery, called as a witness 
by plaintiffs, testified to the defendant's bot- 
tling process, including the fact that the 
bottles were dropped into the cases and 
that sometimes bottles were broken as it 
was a fourteen-inch drop. No inspection of 
the bottles was made after the drop. Dis- 
missal of the complaint at the close of 
plaintiffs’ case was error. The evidence 
submitted by plaintiffs entitled them to the 
jury. Judgment of dismissal was reversed 
and a new trial ordered.—Goldberg et al. v. 
P. Ballantine & Sons. New York Supreme 
Court, Appellate Division, First Depart- 
ment. February 2, 1948. 15 CCH NEcu! 
GENCE CASEs 765. 

Jeremiah A. O'Leary, David Lieberman, for 
Appellants 


Arnold LaGuardia, Nicholas J. Ferri, Grant, 
Clark & Fox, for Respondent 


CHILD DROWNED IN POND 


(LOUISIANA) 
@ Owner’s liability 
Attractive nuisance 
Is a pond alluring? When is a pool a 
nuisance? Plaintiffs’ four-year-old child 
was drowned in a pond on defendant’s land. 
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They contended that the pond was attrac- 
tive to children and thus constituted a peril 
to all persons, who, by its attractiveness, 
might be lured into the danger which often 
results when very young persons play near 
such bodies of water. Defendants, on the 
other hand, argued that the mere mainte- 
nance of such a pond does not, in itself, 
constitute negligence, and that such a body 
of water cannot be characterized as an at- 
tractive nuisance unless it is alleged and 
proven that there was something unusual 
about it which would cause children to be 
attracted to it. The overwhelming weight 
of authority supported defendant’s conten- 
tion that no liability results from the mere 
ownership or maintenance of a pool unless 
it is unusually alluring or is so constructed 
that it constitutes a trap. To hold otherwise 
would be to condemn as attractive nuisances 
the innumerable pools, ponds, carials, ditches 
and waterways which are necessary both in 
the city and in the country. There was 
nothing unusually attractive about the pond 
in which plaintiffs’ child was drowned. 
Judgment of dismissal was affirmed.— 
Saxton v. Plum Orchards, Inc. Louisiana 
Court of Appeal, Parish of Orleans. March 
1, 1948. 15 CCH NEGLIGeNcE Cases 793. 


Porteous & Johnson, for Appellants. 


John F. Stafford, Sidney J. Parlonque, for 
Appellee. 


HEMORRHAGE 
FOLLOWING TONSILLECTOMY 


(OHIO) 
@ Joint liability of surgeon and hospital 


Plaintiff's minor son died as the result of 
a hemorrhage following a_ tonsillectomy. 
Plaintiff contended that defendant surgeon 
failed to exercise due and ordinary skill, 
care and attention in that he failed to ob- 
tain adequate laboratory data to determine 
the true physical condition of the decedent; 
that after he knew the child was suffering 
a hemorrhage following the operation he 
failed to render any care; and that he left 
such care in the hands of persons who were 
incompetent. He also alleged that defend- 
ant hospital was negligent in failing to no- 
tify promptly the defendant doctor that his 
patient was bleeding profusely, failed to 
furnish proper care and attention, and was 
negligent in employing nurses and attend- 
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ants who were unskilled, incompetent and 
unfit for such employment. The lower 
court sustained a demurrer on the ground 
of misjoinder of parties, and since plaintiff 
refused to plead further, dismissed the peti- 
tion. The sole question on appeal was 
whether a doctor, who was the operating 
surgeon, and a hospital, which was organ- 
ized for charitable purposes only, may be 
sued as joint tortfeasors for their separate 
negligence in the post-operative care of the 
patient who was permitted to bleed to death 
following a tonsillectomy, The rule in Ohio 
is that if an injury is the result of neglect 
to perform a common duty resting on two 
or more persons, the injured party may, at 
his election, sue all of the parties owing the 
common duty jointly, or sue each separate- 
ly, although there may have been no con- 
cert of action between them, Judgment of 
dismissal was reversed and the cause re- 
manded.—Blanton, Admr. v. Sisters of 
Charity, d.b.a. Good Samaritan Hospital et 
al. Ohio Court of Appeals, First Appellate 
District. January 26, 1948. 15 CCH Necui 
GENCE Cases 794, 

Walter K. Sibbald, Irwin I. Aronoff, for Plain- 
tiff, Appellant 

Leo J. Brumleve, Jr., Galvin, Tracy, Geoghe- 
gan, Levy & Milliken, for Defendants, Appellees. 


FIRE ON PREMISES 
LEASED BY GOVERNMENT 


(PENNSYLVANIA) 


e@ Federal Tort Claims Act 
Statute of limitations 


Plaintiff’s complaint, which was purport- 
edly based upon the Federal Tort Claims 
Act, alleged a cause of action for personal 
injury sustained by plaintiff as a result of a 
fire which occurred on premises which were 
leased by the United, States Government. 
Defendant moved to dismiss on the ground 
that the action was barred by the statute 
of limitations. It was beyond question that 
plaintiff's action was not instituted within 
the one-year period of limitation estab- 
lished by Section 420 of the Federal Tort 
Claims Act. Plaintiff argued, however, that 
the defense of the statute of limitations 
must be affirmatively pleaded and cannot 
be raised by motion to dismiss. An excep- 
tion to this general rule is to be found where 
the cause of action is one that does not 
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exist at common law, but is created by a 
statute which makes the bringing of a suit 
within a specified time a condition precedent 
to the existence of the cause of action itself. 
The distinction is between a substantive 
right and a procedural requirement. The 
court concluded that plaintiff's action came 
within the exception and that the defense 
of the statute of limitations had been prop- 
erly raised by defendant’s motion to dismiss 
An order was entered granting defendant's 
motion to dismiss.—Sikes v. United States 
of America. United States District Court, 
Eastern District of Pennsylvania. March 
10, 1948. 15 CCH NEeEGLiceNcE CAsEs 776 

Edwin Fischer, Philadelphia, Pennsylvania, 
for Plaintiff. 

Leon H,. Fox, Assistant United States Attor 
ney, for Defendant, 


HOUND FALLS IN OPEN WELL 


(KENTUCKY) 


@ Property owner’s liability 
Duty to licensees 


“In the great fraternity of fox hunters, 
a man’s hound is a pearl of considerable 
price. A common man may freely enjoy, 
Without tax or ticket, the open air sym 
phony of the melodious harmony of a pack 
of hounds on a cool, clear night and therein 
find that life is good if not somewhat glori- 
ous. He often recognizes the distinct voice 
of his own dog and takes pardonable pride 
in the leadership of that dog running out 
there ahead of all the rest. He does not 
need psychic power to know that ‘Old 
Queenie’ is really leading the whole outfit 
The hound that runs the bushy-tail with 
enthusiasm is just a little lower in the fox 
hunter’s affections than his children. And 
although habitual fox hunters toil but little 
and spin but spasmodically, yet Solomon 
in his palmiest days never had more of the 
wealth of real happiness than one of these 
iox hunters, a wealth to which the hound 
makes a mighty contribution. Sometimes 
a man goes fox hunting just for the music 
Sometimes he goes for surcease from un 
happy home life. Sometimes he goes in 
pure pride over the best dog in the whole 
country. But under any of these condi- 
tions, the hound is worth its price, and 
there is always a ready market for the 
ugliest flop-ear that ever ran a ridge, pro- 
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vided it has the skill, staying qualities and 
power to deliver the goods in a real race.” 
Plaintiff, the owner of a blueblooded bitch, 
a foxhound of the first water, went fox 
hunting on TVA property. In the glory of 
this chase, the hound fell into an open well and 
was drowned, The top part of the well 
had been removed by TVA so that the well 
was just a hole in the ground, partly ob- 
scured by vegetation. No warning sign 
marked the location of the well. Although 
the hound was a good one, she had not 
been licensed, and she fell to her death in 
the early part of Sunday morning, an ille- 
gal time for hunting, the chase having con- 
tinued through the better part of the night. 
Plaintiff had been in the habit of hunting 
on this TVA property, even occasionally 
going in company with TVA employees. 
Hunting had not been forbidden, and every- 
one knew hunters were perfectly welcome 
on this property. The court had no doubt 
that plaintiff had satisfactorily proved dam- 
age, but it reluctantly concluded that plain- 
tiff proved no negligence on the part of 
(VA. An owner of premises owes no duty 
to licensees except the duty of refraining 
from any wilful act of injury, and a licensee 
must take the property of his license as he 
finds it. The trial court should have di- 
rected a verdict for TVA. Judgment for 
plaintiff was reversed.—Tennessee Valley 
\uthority v. Stratton. Kentucky Court of 
Appeals. March 2, 1948. 15 CCH NEeEctI- 
GENCE CASES 769. . 
Joseph Swidler, Charles J. McCarthy, John 
C, Lovett, Knoxville, Tennessee, for Appellant 


Henry H. Lovett, Sr., Henry H. Lovett, J: 
for Appellee. 


FOREIGN SUBSTANCE 
SEWED IN GUM 


(VIRGINIA) 
@ Dentist’s malpractice 


Is a dental surgeon, whose wrongful acts 
caused substantial injury to a patient, liable 
for separate and distinct injuries flowing 
from the gross negligence of another dental 
surgeon whose professional aid the patient 
obtained to treat her for the first injury and 
otherwise? In November, 1946, plaintiff in- 
stituted an action against defendant for mal- 
practice in treating and extracting her teeth. 
Defendant filed a plea of release, alleging 
that in August, 1946, plaintiff had instituted 
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an act on against the Standard United Den- 
tal Corporation and another doctor for dam- 
ages caused by their negligence in extracting 
a tooth; that the action, upon plaintiff’s mo- 
tion, had been dismissed and plaintiff had 
executed a release discharging the original 
wrongdoers from any and all liability for 
claims and demands resulting from their mal- 
practice; that the negligence of defendant was 
a direct and proximate result of the negli- 
gence of the original wrongdoers; and that 
the release of the latter operated as a re- 
lease of defendant. The court stated the 
general rule to be that if an injured person 
uses ordinary care in selecting a physician 
for treatment of his injury, the law regards 
the aggravation of the injury, resulting from 
the negligent act of the physician, as a part 
of the immediate and direct damages which 
naturally flow from the original injury. A 
settlement with the original tortfeasor oper- 
ates as a release of the negligent physician. 
This rule is based on the theory that the 
aggravation of the injury by the negligent 
treatment of the physician is a result that 
might have been anticipated. 
However, the facts alleged by plaintiff re 
vealed two separate and distinct torts. The 
original tortfeasors, in extracting plaintiff's 
tooth, left the root in the gum and refused 
to give further treatment. The second tort, 
or series of torts, committed by defendant 
was not in the removal of the root of the 
broken tooth, but the extraction of another 
tooth, sewing up a foreign substance in the 
cavity, and the subsequent failure to find 
and remove the foreign substance from the 
wound. These subsequent negligent acts 
were more than the aggravation of the orig 
inal injury. In the present advanced stage 
of medical science, it is not reasonable to 
anticipate that a dental surgeon will be so 
negligent as to fail to remove ab- 
sorbent cotton or other foreign substance 
from an opening in his patient’s body before 
closing or sewing up the incision resulting 
from an operation. To hold so would strain 
the usual and normal concept of proximate 
cause to the breaking point. Judgment of 
dismissal was reversed and the cause re- 
manded.—Corbett v. Clarke. Virginia Su- 
preme Court of Appeals. March 1, 1948. 
15 CCH NEGLIcGENcE Cases 790. 

Edward S. Ferebee, William H. Sands, for 
Plaintiff in Error. 


Leigh D. Williams, Williams, 
stall, for Defendant in Error. 
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EMPLOYEE USING PASS 
KILLED IN TRAIN WRECK 
(UTAH) 
e Heirs’ right of action 

The decedent was killed while riding as 
an interstate passenger on one of defend- 
ant’s trains. His minor children, acting 
through their general guardians, brought 
an action to recover for his wrongful death. 
The trial judge submitted to the jury, which 
returned a verdict for defendant, only the 
question of defendant’s wanton negligence. 
Error was alleged in his refusal to submit 
to the jury the issue of ordinary negligence. 
On appeal, the Circuit Court of Appeals 
held that Utah law creates a right of action 
in the heirs for the wrongful death of the 
decedent and that the action is distinct from 
any which the decedent might have main 
tained had he survived. But the court held 
that the action is maintainable only where 
the decedent could have recovered damages 
for his injury if death had not ensued. In 
this case, the decedent, an employee of the 
defendant, was riding on a free pass. He 
was not traveling in connection with any 
duties he had as an employee, but as a 
passenger only. The Circuit Court of Ap- 
peals, therefore, held as a matter of federal 
law that defendant would not have been 
liable to the decedent for damages caused 
by ordinary negligence and that defendant 
had the same defense against the heirs. 
The United States Supreme Court granted 
certiorari for the purpose of reexamining 
the relationship between local and federal 
law with reference to the liability of inter- 
state carriers under free passes. The free 
pass stated: “The user assumes all risk of 
injury to person or property and of loss of 
property whether by negligence or other- 
wise and absolves the issuing company from 
any liability therefor.”’ The Supreme Court 
ruled: “In Northern Pacific Railroad Com- 
pany v. Adams, 192 U. S. 440, a similar pro- 
vision in a free pass was sustained as a 
defense to an action brought under an Ida 
ho statute by the heirs of a passenger ‘ 
Then in 1906 came the Hepburn Act which 
under pain of a criminal penalty prohibited 
a common carrier subject to the Act from 
issuing a free pass except to its employees 
and their families. Thereafter in 1914 the 
Court held that the rule of the Adams case 


was applicable under the federal statute 
and that the free pass was nonetheless a 
gratuity though issued to an employee of 
the carrier Kansas City So. R. Co. v 
Van Zant, 260 U. S. 459, followed in 1923 
and held that the liability of an interstate 
carrier to one riding on a free pass was 
determined not by state law but by the 
Hepburn Act.” Judgment of the lower 
court for defendant was affirmed.—Francis, 
etc. v. Southern Pacific Company. United 
State Supreme Court. March 15, 1948. 15 
CCH NEGLIGENCE Cases 777. 

Parnell Black, B. E. Roberts, Calvin W. Raw- 


lings, Harold E. Wallace, Wayne L. Black, for 
Petitioners. 


Paul H. Ray, S. J. Quinney, Ray, Quinney 
& Nebaker & Grant, C. Aadnesen, for Re- 
spondent. 


BAGGAGE DROPS 

FROM OVERHEAD RACK 
(MISSOURI) 

@ Railroad’s liability 
Passenger injured 
Res ipsa loquitur 
As defendant’s train was crowded, plain- 
tiff stood in the middle of the aisle until the 
train started moving. Then she sat down 
on her suitcase in the aisle for approxi- 
mately thirty minutes until two soldiers in- 
vited her to share their seat. She had 
placed her own suitcase at her feet and had 
not observed the luggage rack above her. 
She had dozed off when suddenly the train 
lurched violently, throwing her one way 
and the other, and a suitcase fell from 
above, striking her on the head. Almost at 
the same instant, another suitcase in front 
of her fell into the aisle. The lurch threw 
the passengers against each other, knock- 
ing plaintiff's spectacles off into her lap and 
her purse and cosmetics all over the floor. 
One of the soldiers who had been seated 
with plaintiff told her the suitcase which 
had struck her belonged to him. After 
plaintiff was struck, she looked up at the 
rack and noticed that there was a lot of 


luggage piled on the rack and a lot hang- 
In proving 
her case, plaintiff relied upon the inference 
of negligence permitted by the res 1psd 
loquitur doctrine. The court was of the 
opinion that the evidence was sufficient to 


ing over outside of the rack. 
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warrant the submission of plaintiff’s case to 
the jury. Defendant introduced evidence 
tending to negative any extraordinarily vio- 
lent lurch, and tending to negative any 
fault in the roadbed or track or train equip- 
ment, or in the operation of the train which 
might have caused the coach to lurch vio- 
lently. This evidence tended to rebut plain- 
tiff's testimony and the permissible inference 
of defendant’s negligence based on plain- 
tiff’s testimony of the violent movement of 
the coach, but such evidence did not de- 
stroy the permissive probative substantial- 
ity of the inference of negligence nor did it 
affect the submissibility of plaintiff's case. 
Judgment for plaintiff was affirmed.— 
Welch v. Thompson, Trustee of the Mis- 
souri Pacific Railroad Company. Missouri 
Supreme Court, Division One. March 8, 
1948. 15 CCH NEGLIGENCE Cases 828. 


LOOSE BOARD 
IN PICNIC TABLE TOP 


(PENNSYLVANIA) 


e Amusement park owner’s liability 
Invitee injured 
Care in inspection 


Defendant maintained an amusement park 
in which some five hundred wooden picnic 
tables and benches were furnished without 
charge to its patrons. Some of the tables 
were perhaps fifteen years old. -During the 
winter months the tables were stored in 
shelters which had roofs, but no sides. De- 
fendant employed two carpenters to take 
care of its equipment. The head carpenter 
inspected the tables nearly every week. 
The inspections consisted of walking around 
the tables and looking them over; if a car- 
penter saw one that did not “look right”, 
he examined it further by tapping or sounding 
with a hammer any board which seeemed to 
have weakened. Occasionally, he put a knee on 
the seats and pressed to see if the wood 
was sound. Sometimes he followed this 
procedure with the planks of the table tops. 
The laborers employed to clean the tables 
were required to report to defendant’s office 
any condition which needed attention. 
Plaintiff wife, who weighed approximately 
180 pounds, pressed her right hand on one 
of the picnic table tops as an aid in lifting 
her body. The plank on which she pressed 
went down at the end nearest to her, the 


other end rising in the air. As a result, 
plaintiff wife fell and sustained a broken 
leg. Since a picnic table is not inherently 
a dangerous object, plaintiffs undertook to 
show that defendant’s inspection of the ta- 
bles was so limited as to be legally insuffi- 
cient. The court ruled: “We are of the 
opinion that plaintiffs have not met the test 
required by the law of Pennsylvania by 
showing that the defendant could have dis- 
covered the loose state of the offending 
plank by the exercise of the degree of care 
required of it under the circumstances. The 
possessor of land is liable to invitees if, but 
only if, he knows, or by the exercise of 
reasonable care could discover, the condi- 
tion which, if known to him, he should real- 
ize as involving an unreasonable risk to 
them. It is difficult to conceive of any arti- 
cle in an amusement park less likely to 
cause injury than a loose board in the top 
of a picnic table. We conclude . . . that 
defendant has met the test of reasonable 
inspection under the circumstances.” Judg- 
ment for defendant was affirmed.—Brown 
et al. v. Dorney Park Coaster Company, Inc. 
United States Circuit Court of Appeals, 
Third Circuit. March 17, 1948. 15 CCH 
NEGLIGENCE CASEs 795, 

Lawrence H. Eldredge, Philadelphia, Penn- 
sylvania, for Appellants. 


T. R. White, Philadelphia, Pennsylvania, for 
Appellees. 


BACKING LOCOMOTIVE 
RUNS OVER BABY 


(WEST VIRGINIA) 


e Excessiveness of verdict 
Remarks of trial judge 
Disparagement of witness 


Plaintiff infant’s hands and portions of 
his arms were cut off when he was run 
over by defendant’s backing locomotive. 
On the first trial of the case, the jury failed 
to agree on a verdict. On the second trial, 
the jury returned a verdict for plaintiff in the 
sum of $100,000, which was set aside and a new 
trial granted for errors in instructions. Upon 
the new trial, the jury awarded a verdict for 
$160,000, which the trial judge sustained in de- 
nying a motion to set it aside as excessive, not 
withstanding the affidavit of a juror that it 
was a quotient verdict. Defendant again 
appealed, contending that there was error 
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in the charge to the jury in unduly dis- 
paraging the testimony of the engineer in 
charge of the locomotive. The engineer 
testified that he was keeping a proper look- 
out and that, as soon as he recognized that 
an object which he first saw on the track 
a few seconds before the accident was a 
baby, he applied the independent brake, 
sanded the rails and reversed the engine. 
In discussing his evidence as to these mat- 
ters, the trial judge not only made argu- 
ment in answer thereto, but did so in such 
a manner as to disparage his statements 
and to imply that he was testifying falsely. 
It was especially damaging to defendant’s 
cause for the trial judge to charge the fal- 
sus in uno falsus in omnibus rule in connec- 
tion with the conflict of testimony relating 
to sanding the rails and the position of the 
engineer in the cab. In the excitement 
attending the accident, there could have 
been a mistake of recollection. The court 
thought it a reasonable assumption that this 
prejudicial charge the jury to 
return a verdict in an excessive amount and 
went on to state that in a case involving so 
much emotional appeal, the judge should 


influenced 


not have emphasized plaintiff's right to a 


full recovery in such a manner. Further- 
more, the award of $160,000 was greatly in 
excess of any proper An infant 
thirteen months of age, without any estab- 
lished earning capacity, was awarded a sum 
which at three per cent interest would pay 
him $4,800 per year as long as he lives and 
enable him to leave the entire recovery of 
$160,000 intact at his death. It is for the 
jury to fix the amount, but they must do 
this within the bounds of reason. A verdict 
on which the mere interest at three per cent 
amounts to more than five times the maxi- 
mum allowed by the state compensation 
laws and $1,800 per ‘year more than the 
judge estimates the loss of adult earning 
power is manifestly too much. Judgment 
for plaintiff was reversed and the cause re- 
for a new trial—The Virginian 
Armentrout. United 
of Appeals, Fourth 
15 CCH Ngc- 


award. 


manded 
Railway Company v. 
States Circuit Court 
Circuit. February 19, 1948. 
LIGENCE CASEs 726. 

Fletcher W. Mann, John R. Pendleton, J. O 
Atkinson, for Appellant. 

R. G. Lilly, A. A, Lilly, for Appellee. 
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CLOTHESLINE BREAKS 


(MONTANA) 


e Landlord’s liability 
Tenant injured 


The clotheslines provided by defendant 
for the tenants in his duplexes ran over 
pulleys fastened between the building and 
a telephone pole in the alley. A small plat- 
form on which to place clothes baskets was 
provided. The platform was reached by a 
ladder six or seven feet in height, which 
was nailed to a two-by-four affixed to a 
traditional brick edifice called a lavatory. 
At the top of the ladder was a board eight 
inches wide and twenty inches long upon 
which the person using the line could stand 
while hanging out Plaintiff as- 
cended the ladder, placed her basket of 
clothes on the platform and proceeded to 
hang out her clothes. While she was doing 
so, the line broke and plaintiff fell to the 
ground. Two grounds of negligence were 
alleged, one, that defendant permitted the 
clothesline to become weak and rotten and 
not in a reasonably safe condition for the 
use for which it was intended, and second, 
that defendant permitted the step ladder to 
become loose from its fastenings against 
the outbuilding and to become unsteady 
On a prior appeal, the court held that plain- 
tiff was not guilty of contributory negli- 
gence simply because she knew the line was 
old and worn, since she had no means of 
knowing the extent of its decay or that it 
was not strong enough to withstand ordi- 
nary use for its intended purpose. But the 
court held that as to the ladder, plaintiff 
must be held as a matter of law to have 
known of its shaky condition. The case 
was back for a new trial, the court 
directing that the defective condition of the 
ladder be eliminated. The second trial re- 
sulted in a judgment for plaintiff. On ap- 
peal, defendant contended that the theory 
of plaintiff’s case was that the use of the 
defective instrumentalities, including both 
the ladder and the clothesline, was the 
proximate cause of plaintiff's injuries and 
that since on the first appeal the issue as 
to the defective condition of the ladder was 
eliminated from consideration, it is “beyond 
human power to say” that the breaking of 
the clothesline alone was the cause of plain- 
tiff’s injuries. The court was unable to 
agree with this contention. There was evi- 
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dence which warranted a verdict for plain- 
tiff on the theory that her injuries resulted 
from the defective condition of the clothes- 
line and not from the shaky condition of 
the ladder. The fact should not be lost 
sight of that, however shaky the ladder or 
its platform, it did not collapse nor give way 
either before or after plaintiff fell from it. 
Judgment for plaintiff was affirmed.—Lake 
v. Emigh, Admr., et al. Montana Supreme 
Court. March 3, 1948. 15 CCH NEcLI- 
GENCE CAsEs 800. 

Harlowe Pease, J. F. Emigh, Butte, Montana, 
for Appellant. 

M. J. Doepker, D. Wilbur Zundel, Butte, Mon- 
tana, Hennessey & Hennessey, Billings, Mon- 


tana, Leif Erickson, Helena, Montana, for Re- 
spondent. 


PASSENGER THROWN 
THROUGH OPEN TRAIN DOOR 


(PENNSYLVANIA) 


e Contributory negligence 
Burden of proof 
Instructions to jury 


As plaintiff, a passenger on defendant's 
night train, stepped out of the platform of 
one of the cars at two o'clock in the morn- 
ing, the train lurched forward, and he was 
thrown through an open door on the left 
side of the train. That the door was open, 
according to plaintiff's claim, was due to 
defendant’s negligence. Defertdant raised 
the defense of contributory negligence, and 
the jury returned a verdict in its favor. On 
appeal, the question before the court was 
whether the charge to the jury adequately 
conveyed the correct rule of law, which 
placed the burden of proving contributory 
negligence on the defendant. The charge 
stated that plaintiff must not only show 
that defendant is negligent, but he must 
also show that he, himself, is not guilty of 
contributory negligence. Plaintiff's counsel 
excepted. The court then stated that it had 
meant to say that “plaintiff must show that 
he is free from contributory negligence. In 
other words, if he was to take the stand 
and tell a story that might show he was not 
free from contributory negligence, he could 
not recover.” ‘The reviewing court held 
that the charge contained obvious error and 
that the attempted correction would further 
tend to confuse the jury. Then, after coun- 
sel for defendant had expressed agreement 
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with the rule of law presented by plaintiff's 
counsel, the court summarized, though not 
as accurately as both lawyers had, the point 
of view they expressed. But the jury was 
not instructed in accordance with this rule. 
The court was of the opinion that the trial 
judge could correct the error only by mak- 
ing a definite statement of the correct rule 
to guide the jury and by making it clear to 
the jury that it should substitute the later 
correct statement for the former erroneous 
one. Judgment for defendant was reversed 
and the cause remanded.—Moreau v. The 
Pennsylvania Railroad Company. United 
States Circuit Court of Appeals, Third Cir- 
cuit. February 25, 1948. 15 CCH Necu- 
GENCE CASsEs 745, 

Maurice H. Brown, Philadelphia, Pennsy! 
vania, for Appellant. 


Philip Price, Philadelphia, Pennsylvania, for 
Appellee. 


LIQUEFIED GAS 
STORAGE TANK RUPTURES 


(PENNSYLVANIA) 


e Contractors’ liability 
Negligent construction 


“The tragic accident in which the de 
cedent and others lost their lives was a 
poignant episode in the development of the 
kind of bold and ingenious engineering for 
which Americans have become famous.” 
‘The East Ohio Gas Company, a utility en- 
gaged in selling natural gas for both indus- 
trial and consumer use, was confronted with 
the distribution problem of insufficient gas 
supply to meet consumer demand at pe- 
riods of peak load. A plan was worked out 
for the storage of gas at a temperature of 
260 degrees below zero, at which point it 
becomes liquid. In 1940 East Ohio entered 
into a contract with Gas Machinery Com- 
pany for the construction of a liquefaction 
and storage plant. That company let out 
portions of the contract to various con- 
Defendants put up three storage 
tanks as their part of the construction. The 


cerns. 


success of this storage venture and the in- 
creased demand for gas led East Ohio, in 
1942, to further expand its facilities. De- 
fendants furnished the material and con- 
structed the tank, having recommended that 
a cylindrical form would be as efficient as, 
and considerably cheaper than, the spher- 
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ical ones previously built. The job was 
completed; all went well for nearly thirteen 
months. Then the tank ruptured, and gas 
escaped in great quantities. In the result- 
ing fire and explosion one of East Ohio’s 
employees, who did not work in connection 
with the liquefaction and storage of gas, 
lost his life. On appeal by plaintiff from a 
judgment of nonsuit, the court held that 
defendants could not be held liable under 
the ultrahazardous enterprise doctrine, since 
the enterprise was under the control of East 
Ohio, not the defendants, and everything 
which defendants did after the tank was 
erected and turned over to East Ohio was 
at the latter’s request. But with reference 
to plaintiff's second theory of liability for 
negligence in the plans for the structure and 
the materials used, the court was of the 
opinion that defendants’ responsibility would 
extend to harm suffered by one in the posi- 
tion of the decedent after the structure had 
been turned over to the purchaser and that 
plaintiff had presented a case for the jury 
on negligence in planning and erecting the 
structure. Judgment of the lower court was 
reversed and the cause remanded.—Moran, 
Admx. v. Pittsburgh-Des Moines Steel 
Company et al. United States Circuit Court 
of Appeals, Third Circuit. February 26, 
1948. 15 CCH NEGLIGENCE CASEs 750. 

Marvin C. Harrison, Cleveland, Ohio, for Ap- 
pellant. 

Carl E. Glock, Pittsburgh, Pennsylvania, for 
Appellees. 


Ella Graubart, Pittsburgh, Pennsylvania, for 
Amicus Curiae. 


CONTRACTOR'S EMPLOYEE 
DROPS LIGHTED MATCH 


(MINNESOTA) 


e@ Subrogation action 
Factory fire / 


Plaintiff insurance companies paid a prop- 
erty loss accruing to their insured, Bloom 
Brothers Company, from a fire at its fac- 
tory. Under the terms of their contracts 
with the insured, they became subrogated 


to any rights of the insured against third 
Defendant 


persons arising from the loss. 
Holberg had entered into an agreement 
with Bloom Brothers to furnish certain 
workers in his employ and the equipment 
to clean and sand walls and floors in a 


building occupied by Bloom Brothers, Hol- 
berg assigned the work of removing an ac- 
cumulation of paint from a floor to his 
employee, Nelson, who, in the course of 
his work, lighted a cigarette with a match 
which he shook several times to extinguish 
and then threw to the floor. A fire started 
almost immediately. The jury returned a 
verdict for defendants. On appeal, the in- 
surance companies contended that the lower 
court erred in denying their motion to di- 
rect a verdict against defendant Nelson be- 
cause it was established as a matter of law 
that he was acting as the servant of Hol- 
berg and was guilty of negligence proxi- 
mately causing the fire. They also objected 
to an instruction which told the jury that 
if Bloom Brothers was guilty of some act 
of contributory negligence, then plaintiffs 
should not recover. The reviewing court 
concluded that the issue as to whose serv- 
ant or employee Nelson was at the time of 
the fire was properly submitted to the jury. 
There was credible testimony to the effect 
that Holberg did no more than furnish the 
workers who reported to Bloom Brothers 
and, pursuant to the agreement between 
Holberg and Bloom Brothers, worked un- 
der the exclusive supervision, direction and 
control of the latter. Nelson’s charge of 
negligence against Bloom Brothers was 
that it had failed to warn him of latent con- 
ditions of danger existing on its premises, 
well known to it and not known to hin 
nor observable in the exercise of ordinary 
care by him. The court properly submitted 
the questions of Nelson’s negligence and 
Bloom Brothers’ contributory negligence, 
and of Nelson’s liability to the jury. How- 
ever, the court committed prejudicial error 
in the submission to the jury of their case 
against Nelson by saying, “If he was the 
servant or employee of Bloom Brothers, 
that ends the case and your verdict should 
be for defendants.” It is impossible be- 
cause of the instruction to determine whether 
the jury acquitted Nelson of liability be- 
cause it believed he had not been guilty of 
the negligence charged against him, or be- 
cause it believed that he was excused by 
reason of his being in the employ of Bloom 
Brothers. Therefore, the cause was re- 
versed and remanded for a new trial against 
Nelson. But as the accused instruction did 
correctly state the law to be applied by the 
jury to the case against Holberg, the error 
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affected only the action against Nelson, and 
judgment in favor of Holberg was affirmed. 
—Albany Insurance Company et al. v. Hol- 
berg, d.b.a. Acme Floor Sanding Company 
et al. United States Circuit Court of Ap- 
peals, Eighth Circuit. March 1, 1948. 15 
CCH NEGLIGENCE Cases 771. 

M. Arnold Lyons, Irving H. Green, Robins, 


Davis & Lyons, Irvin E. Schermer, for Ap- 
pellants. 


John J. McKasy, Thompson, Hessian, Fletcher 
& McKasy, Nichols, Mullin & Farnand, Maurice 
A. Hessian, D. C, Edwards, for Appellees. 


FURNITURE DROPS 
ON CUSTOMER'S FOOT 


(KENTUCKY) 


© Respondeat superior 
Negligence of warehouse employee 
Instructions to jury 


Plaintiff went to defendant company’s 
warehouse to obtain a piece of cardboard 
for use in making a screen. While he and 
one of defendant’s employees were remov- 
ing a mattress carton, which had _ been 
placed on top of some furniture, the carton 
struck a piece of furniture, causing the fur- 
niture to fall on plaintiff’s foot. Trial re- 
sulted in a judgment in favor of plaintiff 
against the company, which in urging re- 
versal contended that there was no reason 
for exonerating its employee and submit- 
ting the case as to it. The reviewing court 
agreed with the company. Plaintiff testi- 
fied that after he had made known his 
wishes to the employee, he was told, “Come 
on, I will get it.” On the other hand, the 
employee said he told plaintiff, “Wait, and 
I will get it for you.” Plaintiff denied hav- 
ing said, “If I would have listened to you, 
this would not have happened.” According 
to him, the employee’s action in jerking the 
carton down caused it to strike the piece of 
furniture which fell upon him. The trial 
court instructed the jury that if it believed 
that defendant’s agent invited plaintiff to 
accompany him and that defendant’s agent 
removed the carton in a careless and negli- 
gent manner, “then the law is for the plain- 
tiff, and you will so find, but unless you 
shall so believe from the evidence, the law 
is for the defendant and you will so find.” 
It further instructed the jury that if it be- 
lieved that plaintiff undertook to help de- 
fendant’s agent remove the carton, and in 


so doing negligently helped to produce the 
accident, “then the law is for the defend- 
ant, even though you may believe that de- 
fendant’s agent was also negligent.” Reversing 
the judgment, the reviewing court ruled 
that inasmuch as defendant company’s lia- 
bility was founded on the doctrine of re- 
spondeat superior, the trial court erred in 
giving what was, in effect, a peremptory 
instruction as to defendant employee.— 
Rhodes-Burford Company v. Mitchell. 
Kentucky Court of Appeals. February 17, 
1948. 15 CCH NEGLIGENCE CAsEs 762. 

Wheeler, Marshall & Shelbourne, Paducah, 
Kentucky for Appellant. 


Richard R. Bryan, Roy N. Vance, Paducah, 
Kentucky, for Appellee. 


BOTTLED BEVERAGE 
EXPLODES IN HAND 


(MASSACHUSETTS) 
e Implied warranty 


As plaintiff storekeeper was lifting a 
bottle of beverage out of a case, there was 
a noise like a gun, and the bottle broke, 
cutting his hand. Defendant made deliveries 
to plaintiff once a week, the last delivery 
having been made on the Saturday or 
Monday prior to the accident, which oc- 
curred on a Thursday. Plaintiff did not 
know how many full cases of bottled bev- 
erage he had brought from the rear of the 
store to the cooler between the time of de- 
livery and the day of the accident. When 
he brought the cases from the back of the 
store, he would stack two or three or four 
cases on top of each other near the cooler. 
The bottle that broke was lifted from the 
top case, which was full. There was evi- 
dence that in the process of bottling, car- 
bonated water was added to the syrup; that 
the lowest amount of pressure in a bottle 
is sixty-five pounds per square inch and 
the highest between eight-five and ninety 
pounds during the filling process; that after 
the bottle is filled it is open to atmospheric 
pressure, 14.7 pounds per square inch, and 
some of the pressure is released before the 
bottle is capped; that after the bottle is 
capped the maximum pressure is atmos- 
pheric pressure; that the lowest pressure 
for the bursting of such bottle is 520 pounds 
per square inch and the highest about 1020 
pounds per square inch; that the cap is 
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put on by a machine with spring pressure; 
and that it was conceivable that with the 
pressure exerted to put the cap on, the 
bottle in question could have been dam- 
aged on defendant’s premises. It was also 
conceivable that in the processing, it could 
receive a certain amount of abuse in de- 
fendant’s plant. The court was of the opin- 
ion that the evidence warranted the jury in 
finding that the bottle was not of merchant- 
able quality under the sales act, G. L. (Ter. 
Ed.) Chapter 106, Section 17 (2). The 
bottle was bought by description by plain- 
tiff from defendant. It follows that it was 
sold by defendant upon the condition that 
it should be of merchantable quality. Whether 
it had been handled carefully by plaintiff 
after it had been delivered to him was a 
question of fact for the jury. Defendant’s 
exceptions to the denial of its motion for 
entry of a verdict in its favor were over- 
ruled.—Poulos v. Coca-Cola Bottling Com- 
pany. Massachusetts Supreme Judicial Court. 
February 5, 1948, 15 CCH NEGLIGENCE CASEs 
787. 
H. Goldkrand, for Plaintiff. 
H. F. Tracy, for Defendant. 


REFUSAL TO ALLOW 
CHEMICAL ANALYSIS 


(SOUTH CAROLINA) 


@ Poisonous substance in bottled 
beverage 
Power of court 


Plaintiff became ill after drinking a small 
portion of a bottled beverage manufactured 
and sold by defendant. It was alleged that 
the beverage contained “sodium hydroxide, 
potassium hydroxide, caustic soda or con- 
centrated lye, or some other poisonous sub- 
stance.” After issues were joined and long 
prior to the trial, defendant sought permis- 
sion of plaintiff to have a chemical analysis 
made of the contents of the bottle which 
was then in the possession of plaintiff's at- 
torney. The request was refused. There- 
after defendant served notice of a motion 
to require plaintiff to deposit the bottle 
with the clerk of court so as to permit a 
chemical analysis to be made. The trial 
judge denied the motion upon the sole 
ground that the court was not empowered 
to grant the relief sought. The production 
and inspection of books and papers in the 
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hands of an adverse party, both in suits at 
law and in equity, are now obtained and 
regulated by statute, not only in England, 
but very generally in this country. Statutes 
have been enacted in a number of states 
requiring a plaintiff in a personal injury 
action to submit to a physical examination 
in advance of the trial, and in many states 
statutes authorize a party to inspect any 
article of property in the possession of his 
adversary which may be involved in the 
action. The court found quite a diversity 
of opinion as to the power of common law 
courts, in the absence of statute, to author- 
ize such a physical examination or to pro- 
vide for the examination or inspection of 
premises or chattels. In many jurisdictions 
it is held that the courts have an inherent 
power to do so and that an enabling statute 
is not necessary. “Provision has been made 
by statute in this State for the examination 
of a party on oath before trial at the in- 
stance of the other party and for the in- 
spection of books and papers relevant to 
the controversy which are in the possession 
of the adverse party, but the power now 
sought has never been conferred by any 
statute. The omission in these statutes of 
any reference to the power now under con- 
sideration is quite significant. . .. We 
reluctantly conclude that the courts do 
not have the inherent power to grant the 
relief sought.” The court further ruled that 
the trial court erred in excluding evidence 
as to plaintiff's refusal to allow a chemical 
analysis of the beverage. It was a circum- 
stance which the jury should have been 
permitted to consider. Judgment for plaintiff 
was reversed and a new trial ordered.—Welsh 
v. Gibbons, d. b. a. Cheraw Coca-Cola Bottling 
Company. South Carolina Supreme Court. 
January 21, 1948. 15 CCH NEGLIGENCE 
Cases 735 

J. Arthur Knight, Chesterfield, S. C., for Ap- 
pellant. 


James E. Leppard, Chesterfield, S. C., for 
Respondent. 


PRIVATE NURSE TRIPPS OVER PAN 


(NEW JERSEY) 


e Charitable hospital’s liability 
Beneficiary v. stranger status 





Is a private nurse, engaged for and paid by 
a private paying patient in a charitable hos- 
pital, a stranger to or a beneficiary of the 


UOULUOELEUUDTOODON EDN areata ener 


ILJ—APRIL, 1948 





char 
Ann 
of d 
privé 
her 

Plait 
ing 

the 

resta 
whic 
ing 

anu 
empl 
tion. 
f N 
she 

ment 
plain 
adva: 
empl: 
whic! 
and g 
this | 
hospi 
of ad 
it wa 
hospi 
for it 
years 
with 

of mt 
servic 
ficiary 
Nurse 
home: 
ticula 
tion v 
patien 
chang 
Was t! 
pital. 

of the 


of ord 


lor pl 
Fitkin 
Ann ] 
of Err 
CCH 
Parse 
dore D 
New Je 
Dura 
733 Ma 
for Def 


in- 
to 
ion 
LOW 
any 
; of 
‘On- 
We 
do 
the 
that 
ne 
ical 
um- 
een 
ntiff 
‘elsh 
tling 
ourt. 
ENCE 


» Ap- 


for 


AGVSMLTSOTOPPATT ANAL 


charity? Plaintiff was a graduate of the 
Ann May School of Nursing, a predecessor 
of defendant hospital. She was nursing a 
private patient, who, in addition to paying 
her wages, paid the hospital for her meals 
Plaintiff was in the nurse’s cafeteria, carry- 
ing her tray from the food counter down 
the corridor and around a corner to the 
restaurant, when she tripped over a pan 
which an employee had placed under a leak- 
ing pipe. Defendant hospital maintained 
a nurses’ registry which gave preference of 
employment to graduates of that institu- 
tion. Plaintiff was called by the Directoress 
of Nurses for service upon this case, but 
she reserved the right to refuse assign- 
ments to any cases. Defendant argued that 
plaintiff's association with the hospital was 
advantageous to her, in that she obtained 
employment through the nurses’ registry, 
which was maintained without cost to her 
and gave her a preference in employment. But 
this did not make her a participant in the 
hospital’s bounty. While it was no doubt 
of advantage to her to be on the registry, 
it was perhaps of more advantage to the 
hospital to have nursing service available, 
for it is common knowledge that in recent 
years the hospitals have been confronted 
with a serious problem due to the shortage 
of nurses. Nevertheless, a nurse, in the 
service of a private patient, is not a bene 
ficiary of the charity in the legal sense. 
Nurses respond to similar calls to private 
homes. If the nurse had attended the par- 
ticular patient in her home until hospitaliza 
tion was required, her relationship with the 
patient in the place of service did not 
change merely because the place of service 
was transferred from the home to the hos 
pital. Therefore, plaintiff was an _ invites 
of the hospital to whom it owed the duty 
of ordinary care in maintaining the premises 
ina reasonably safe condition. Judgment 
for plaintiff was affirmed.—Rose v. Raleigh 
Fitkin-Paul Morgan 
Ann May Foundation 
of Errors and Appeals. January 29, 1948. 15 
CCH NEGLIGENCE CASES 748 


Memorial Hospital, 
New Jersey Court 


Parsons, Labrecque, Canzona & Combs, Theo- 
dore D. Parsons, 18 Wallace Street, Red Bank, 
New Jersey, for Plaintiff, Respondent. 

Durand, Ivins & Carton, J. Victor Carton, 
733 Mattison Avenue, Asbury Park, New Jersey, 
for Defendant, Appellant 
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CADDY STRUCK BY GOLF BALL 


(OHIO) 
@ Golfer’s duty to warn 


Defendant had played golf for thirty 
years on an average of once a week, shoot 
ing about fifty-five for nine holes. The 
twelve-year-old plaintiff, who was employed 
as a caddy, was assigned for duty to de 
fendant. While performing his duties, he 
was struck in the head by a golf ball driven 
by defendant. When defendant drove the 
golf ball, plaintiff was standing some fifteen 
feet away and in direct line with the in 
tended and anticipated flight of the ball 
Plaintiff contended that defendant knew 
plaintiff was in a position of peril, but the 
ball was driven directly toward plaintiff 
without warning him of his danger and 
without taking any precaution for his safety 
The jury returned a verdict for plaintiff in 
the amount of $10,000, which was subse 
quently reduced to $3,500. On review, the 
court declared that it might not be justi- 
fied in finding that the acts of defendant 
constituted negligence as a matter of law, 
but certainly his actions presented a ques- 
tion for jury determination. Handling the 
club, defendant was aware of possibilities 
of which plaintiff was bound to be wholly 
ignorant, If the jury found, as the evidence 
justified, that defendant saw plaintiff in a 
position of peril, certainly it was warranted 
in concluding that defendant's failure to 
warn plaintiff of danger constituted negli 
gence. Judgment for plaintiff was affirmed 
Heldman. Ohio Court of 
Appeals, First Appellate District. March 
15, 1948. 15 CCH NEGLIGENCE CASES 876 

Merland, O'Meara, Santen & Willging. John 
A. Kiely, for Plaintiff, Appellee. 


Harmon, Colston, Goldsmith & Hoadly, Henry 
B, Street, for Defendant, Appellant 


Gardner, ete. v. 


MEASURE OF DAMAGES 
OBTAINABLE BY INFANT'S ESTATE 


(PENNSYLVANIA) 
e@ Gross v. net earnings 


Plaintiff's decedent, a child two years 
and eight months old, was struck by de 
fendant’s streetcar and, without regaining 
consciousness, died almost instantly. Thi 
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jury returned a verdict in the amount of 
$14,000, which was later reduced to $10,500. 
On appeal, the debatable point was the 
measure of damages recoverable for the 
estate of the infant pursuant to the Act 
of July 2 1937, P. L. 2755, 12: P. S. 772, 
which provides that if the injured person 
dies without bringing suit, his personal 
representative may sue for the benefit of 
his estate. The jury was instructed that 
after it had determined what the life ex- 
pectancy was, “you would then come to a 
conclusion as to what the value of his 
economic life from age twenty-one would 
be, and that means his earnings without de- 
duction during that period.” Later the jury 
was instructed, “If you decide that parents 
are entitled to a verdict and the administra- 
tor also is entitled to a verdict, you reduce 
the amount of what you consider the com- 
putation to be to its present worth.” The 
first part of the instruction was challenged 
on the ground that the basis for determining 
the value of the child’s economic life should 
have been net earnings and not gross earn- 
ings. The reviewing court agreed. Revers- 
ing the judgments for plaintiffs and awarding 
a new trial, it declared that since the pre- 
mature death not only cut off the pros- 
pective earnings of the deceased, but cut 
off his living expenses as well, the use of 
gross earnings instead of net earnings as a 
basis constituted error.—Murray, Jr., Admr. 
v. Philadelphia Transportation Company. 
Pennsylvania Supreme Court. Filed March 
26, 1948. 15 CCH NEGLIGENCE Cases 852. 


PHARMACY EMPLOYEE 
POISONED BY GAS 


(CALIFORNIA) 


e@ Fumigator’s liability 
Ultra-hazardous ,activity 





Cockroaches were entering the building 
superintendent’s office from the basement 
of a building owned by defendant Medico- 
Dental Building and leased to defendant 
3edell for use as a restaurant. Defendant 
Moore was engaged to eradicate the pests. 
He introduced hydrocyanic gas into the 
basement and the superintendent’s office. 
The following morning as plaintiff entered 
his place of employment in an adjoining 
building also owned by defendant, he was 
overcome by the fumes. The jury returned 


a verdict against the fumigator and in 
favor of the building owner and tenant. 
On appeal, the question before the court 
was whether the doctrine of strict liability 
was applicable. Hydrocyanic acid gas is 
defined as a “dangerous or lethal chemical” 
in the statutes dealing with licensing of 
those engaged in the pest control business. 
There were only three licensed operators 
in the city. Although there was a conflict 
in the evidence, there was testimony that 
none of the three entrances to the drug 
store bore any signs or warning notices of 
the presence or danger of the gas. Moore 
introduced a written notice which, he claimed, 
was attached to the door of the pharmacy 
directing that he be contacted before any- 
one entered the building because of possible 
gas leakage, indicating that he believed a 
leakage possible although he testified that 
he took every precaution to seal the base- 
ment before he released the gas. The court 
concluded that it was a case which called 
for liability without fault, a case falling 
within the category of the miscarriage of an 
ultra-hazardous activity. Judgment against 
Moore was affirmed.—Luthringer v. Moore, 
d. b. a. Orchard Supply Company et al., 
Moore, d. b. a. Orchard Supply Company, 
Appellant. California Supreme Court. Feb- 
ruary 24, 1948. 15 CCH NEGLIGENCE CASES 
740. 


Butter & Reckers, Capital National Bank 
Building, Sacramento, California, for Plainti.:, 
Appellant, Respondent. 

Busick & Busick, Bank of America Building, 
Sacramento, California, for Defendant, Respond- 
ent, Appellant Moore. 

G. M. Desmond, Henry & Bedau, Capital Na- 
tional Bank Building, Sacramento, California, 
for Defendant Bedell. 

Van Dyke & Harris, J. A. Montgomery, Call- 
fornia State Life Building, Sacramento, Calli- 
fornia, for Defendant Medico-Dental Building. 


VOLUNTEER FIREMAN BURNED 


(NEBRASKA) 
@ Explosion of tank-trailer 


While defendant was in the process of 
delivering gasoline and fuel oil to Farmers 
Union Co-operative Oil Association, a fire 
started at the inlet and outlet pipes of the 
gasoline tank. Defendant’s burning trailer 
tank unit was driven down the road a dis- 
tance and abandoned near some grain ele- 
vators and an empty grain storage tank 
owned in part by plaintiff. Some twenty 
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members of the volunteer fire department, 
including plaintiff, responded to the alarm. 
Plaintiff and four others manned a hose and 
moved into a position in front of the trans- 
port. The tires of the transport deflated, 
followed by the explosion of two of the fuel 
tanks. After these two explosions occurred, 
the fire chief was informed that there was 
a third tank that had not exploded. While 
he was on his way to order plaintiff and 
the other firemen to move farther away, 
that tank exploded. Plaintiff, who sustained 
serious burns, alleged negligence on the 
part of defendant in the use of defective 
equipment, in failing to extinguish the fire, 
and in driving the transport away from the 
scene and spreading the fire; he further 
alleged that he attended the fire in the 
performance of his duties as a fireman and 
citizen, acting to protect his own as well 
as other property. In the absence of a 
statute or ordinance prescribing a duty on 
the part of the owner of premises to mem- 
bers of a public fire department, the owner 
is not liable for injuries to such fireman 
except those resulting from willful or wan- 
ton negligence or a designed injury. Plain- 
tiff had been engaged in the business of 
selling gasoline and fuel oil and had oper- 
ated a garage and repair shop for many 
years. He knew of the danger of oil fires 
and explosions. The court concluded that 
plaintiff was present at the fire in his capac- 
ity as a fireman performing a duty he 
owed the public as a result of his being 
a fireman. As an incident to that, he was 
protecting his own property, not as owner, 
but as a fireman in the performance of a 
public duty. There was no willful or wanton 
negligence or designed injury caused by 
anything defendant did or failed to do. 
Judgment of dismissal was affirmed.—Fen- 
tress v. The Co-operative Refinery Associa- 
tion et al. Nebraska Supreme Court. March 
3, 1948. 15 CCH NEGLIGENCE CAses 834. 
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OPEN-FACE GAS HEATER 
AT TRAILER CAMP 


(CALIFORNIA) 
e Patron burned 


Defendant Johnson was the owner and 
defendant Shinn the manager of a trailer 
park accommodating from 350 to five hun- 
dred people. Defendants maintained rest 
rooms on the premises; in each room there 
were toilet facilities, hot and cold water, 
shower stalls and wash bowls. Clad in a 
dotted swiss robe over a rayon nightgown, 
plaintiff entered one of the rest rooms 
about 10:30 at night for the purpose of 
making preparations for retiring. While 
standing about fourteen inches from the 
front of an open-faced portable gas heater, 
plaintiff's robe and nightgown caught fire, 
and she was severely burned. The trial 
court rendered judgment for defendants 
on their motion for nonsuit, and plaintiff 
appealed. Whether or not the gas heater 
was defective, whether defendants were 
negligent in maintaining it without a screen 
or barrier, whether they were negligent in 
failing to repair a broken window which 
caused a draft, and whether the draft could 
or did cause the flame to extend beyond 
the heater were all questions of fact. Since 
Shinn was Johnson’s manager in the opera- 
tion of the trailer park, the trial court 
erred in rejecting, as against defendant 
owner, evidence as to statements made by 
his manager to the effect that he had known 
that the gas heaters in the rest rooms were 
dangerous and should have been replaced. Judg- 
ment of nonsuit was reversed.—Shinn v. 
Johnson et al. California District Court of 
Appeal, Second District, Division Two. Feb- 
ruary 11, 1948. 15 CCH NEGLIGENCE CASES 
833. 


Lyle W. Rucker, for Appellant. 
Crider, Runkle & Tilson, for Respondents. 
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Drunken Flying 


Under a law recently enacted in Virginia prohibiting the operation of aircraft 
while under the influence of alcoholics, one Laurie Robertson, aged 26, was re- 


cently fined $100 and given a suspended sentence for operating a plane in such 


a manner as to alarm residents of the area over which he was flying. 
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